
IN THE UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION
www.flsb.uscourts.gov

In re: Chapter i i

BankUnited Financial Corporation, et ai., Case No. 09- i 9940- LMI

Debtors. (Jointly Administered)

MOTION OF THE FEDERAL DEPOSIT INSURANCE CORPORATION TO
ENFORCE THE ORDER GRANTING, AS MODIFIED, COMMITTEE'S MOTION FOR
DERIVATIVE STANDING TO INVESTIGATE, ASSERT AND PROSECUTE CLAIMS

AGAINST OFFICERS. DIRECTORS AND PREPETITION PROFESSIONALS

The Federal Deposit Insurance Corporation (the "FDIC"), by and through its undersigned

counsel, hereby fies this Motion to Enforce the Order Granting, as Modified, Committee's

Motion for Derivative Standing to Investigate, Assert and Prosecute Claims Against Offcers,

Directors and Prepetition Professionals (the "Motion"). 
1 In support of the Motion, the FDIC

respectfully states as follows:

1 The filing of the Motion does not constitute a submission by the FDIC to the jurisdiction or authority of the

Bankptcy Court, as defined below, for the resolution of any regulatory matter involving the Debtors, as defined
below, or the FDIC. Nor is the Motion an admission that ths Court is the appropriate forum for disputes between
the FDIC or the Debtors other than with respect to the Motion. The filing of the Motion shall not constitute a waiver
or consent by the FDIC of any right to assert Sovereign Immunty whether the FDIC is acting in its capacity as
receiver or otherwise. The filing of the Motion shall not constitute a waiver or consent by the FDIC of any (a) right
to have any and all final orders in any and all non-core matters entered only afer de novo review by the United
States District Cour; (b) right to trial by jury in any proceedings as to any and all matters so triable therein, whether
or not the same be designated legal or private rights, or in any case, controversy or proceeding related thereto,
whether or not such jur trial right is pursuat to statute or the United States Constitution; (c) right to have the
reference of this matter withdrawn by the United States District Cour in any matter or proceeding subject to
mandatory or discretionar withdrawal; or (d) other rights, claims, actions, defenses, setoffs, recoupments or other
matters to which the FDIC is entitled under any agreements or at law or in equity or under the United States
Constitution. Except with respect to the specific statements in the Motion, all of the foregoing rights are expressly
reserved and preserved without exception and with no purose of conceding jurisdiction in any way by filing the
Motion. The FDIC expressly reserves all rights at law and equity to assert the preemption of the Bankptcy Court's
jurisdiction and the exclusive jurisdiction provided under Title 12 as applicable with respect to the FDIC.
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PRELIMINARY STATEMENT

1. It is undisputed that as the receiver of the Bank, the FDIC has the exclusive right

to assert derivative claims for the benefit of all of the Bank's depositors and creditors? It is also

undisputed that the Debtors or, in this case, the Committee on the Debtors' behalf, may only

assert direct claims against BUFC's former offcers and directors to the extent such claims fall

within the narrow "sliver" described in In re Southeast Banking Corporation, 827 F. Supp. 742

(S.D. Fla. 1993); namely, claims that are entirely unrelated to the Bank and do not turn on acts

taken by the Bank, or injury to the Bank. At the time the Committee moved for derivative

standing, the issue was whether there were in fact any claims that could fall within the "sliver."

It is now very clear, however, that there are no such claims, and that the claims that have been

investigated and pursued by the Committee are not direct, but derivative Bank claims that do not

fall within the "sliver."

2. At the September is, 2009 hearing on the Committee's motion for standing to

investigate and prosecute claims against former offcers and directors of the Bank and BUFC, the

Committee declined to articulate the types of claims that it believed could fall within the "sliver,"

arguing that it had not yet begun to investigate those claims. However, Committee counsel

expressly acknowledged the FDIC's exclusive right, as receiver, to pursue Bank-related claims

and represented to the Court that the Committee was aware of and would not overstep its bounds.

This Court agreed that the Committee was not required to delineate its claims before an

investigation had been conducted, and granted the Committee the opportunity to investigate and

pursue non-Bank-related claims. In granting the motion, however, the Court (i) warned

Committee counsel that the Court would hold the Committee to its counsel's representations, and

2 Capitalized terms not defined in ths Preliminar Statement shall have the meanngs ascribed to such terms below.
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(ii) expressly acknowledged that the FDIC may raise its objections to the extent the Committee

asserts claims that do not fall within the "sliver."

3. After several months of investigation by the Committee, culminating in the

Committee's written notice to BUFC's former offcers and directors detailing its claims against

them, the FDIC is following the Court's ruling and now objects to the Committee's continued

investigation because the Committee's claims do not fall within the "sliver."

4. On November 5, 2009, after having conducted several depositions of key offcers

and directors of the Bank and BUFC and after having conducted substantial document discovery,

the Committee sent notices to each of the former offcers and directors of the Bank and BUFC.

The Committee Notices state that the Committee has "concluded" that the Debtors' estates have

claims for damages against the former offcers and directors for wrongful acts and omissions,

breaches of fiduciary duty, and failures to act in good faith. The Committee Notices detail the

acts and omissions upon which the Committee's claims are based and the damages sought on

behalf of the Debtors' estates. The Committee Notices were copied to the insurers of the Bank

and BUFC and were sent prior to the November 10, 2009 deadline for notification to the insurers

of potential claims that could be covered by the insurance policies.

5. Each and everyone of the claims asserted in the Committee Notices, which set

forth the universe of claims the Committee seeks to assert on behalf of the Debtors' estates, are

outside of the permissible "sliver," because they turn exclusively upon acts taken by, and injury

to, the Bank - BUFC's primary subsidiary. In fact, some of the claims asserted in the Committee

Notices are nearly identical to the derivative claims asserted by the FDIC, as receiver of the

Bank, in its notice to the same offcers and directors.
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6. The well-settled case law in this circuit makes absolutely clear that the types of

claims identified in the Committee Notices are not for the Committee to pursue. The "sliver" of

claims identified in Southeast Banking were based upon the holding company's acquisition of

two thrift institutions unrelated to the subsidiary bank and an issuance of dividend payments

involving those institutions. By contrast, here, the Committee's claims are built upon acts or

omissions relating directly to the Bank or damages emanating from the Bank's failure - claims

which belong exclusively to the FDIC. The Derivative Standing Order incorporated by reference

the Court's pronouncements at the Hearing and included a warning to Committee counsel that

the Court would expect adherence to the Committee's acknowledged understanding of the

limitations of the rights provided thereunder and effectively prohibited the Committee from

pursuing the non-"sliver" Bank-related claims belonging to the FDIC, as receiver.

7. Moreover, the Committee should be directed to comply with this Court's

Derivative Standing Order and be prohibited from spending another nickel of estate money

pursuing these claims. Any such expenditure amounts to nothing more than corporate waste

because, as a matter of law, the Committee cannot recover on the claims it intends to pursue. As

the largest creditor in these cases - with a claim of at least $4.9 billion - the FDIC believes that

whatever estate assets remain in these estates should be carefully preserved for the benefit of

creditors and not wasted on the Committee's duplicative, unnecessary and unlawful pursuit of

derivative Bank-related claims.

BACKGROUND

The Debtors' Chapter 11 Cases

8. On May 22, 2009 (the "Petition Date"), BankUnited Financial Corporation

("BUFC"), BankUnited Financial Services, Incorporated ("BUFS"), and CRE America
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Corporation ("CRE") (together, as debtors and debtors in possession, the "Debtors"), each fied a

voluntary petition for relief pursuant to chapter 1 1 of title 1 1 of the United States Code (the

"Bankruptcy Code") in this court (the "Bankruptcy Court" or the "Court").

9. The Debtors continue to operate their business as debtors in possession pursuant

to sections 1107(a) and 1108 of the Bankruptcy Code. No trustee or examiner has been sought

or appointed in these cases. The Offcial Committee of Unsecured Creditors (the "Committee")

was appointed on May 29,2009.

10. BUFC is a former unitary savings and loan holding company of Bank United, FSB

(the "Bank") that is incorporated in the State of Florida and headquartered in Coral Gables,

Florida. BUFC is also the 100% owner of (i) CRE, which holds a timeshare interest in certain

real property, and (ii) BUFS, which was organized in 1997 for the purpose of selling annuities,

mutual funds and other insurance and securities products.

11. Following several unsuccessful attempts to raise the Bank's capital levels in

accordance with the Offce of Thrift Supervision ("OTS") mandates, on May 21,2009, the OTS

closed the Bank and appointed the FDIC as receiver for the Bank. The FDIC entered into a

Purchase and Assumption Agreement with a group of investors who invested in a new depository

institution, BankUnited, a de novo federal savings association organized under the laws of the

United States and having its principal place of business in Coral Gables, Florida, for the purchase

of the Bank.

The Derivative Standin2 Motion

12. On August 31,2009, the Committee fied the Motion of the Offcial Committee of

Unsecured Creditors for Derivative Standing to Investigate, Assert and Prosecute Claims Against

Offcers, Directors and Prepetition Professionals (the "Derivative Standing Motion"). The

- 5 -
NYK 1232303-3.084080.0013

Case 09-19940-LMI    Doc 373    Filed 11/24/09    Page 5 of 32



Bankruptcy Court scheduled a hearing on September 15, 2009 (the "Hearing") to consider the

relief requested in the Derivative Standing Motion.

13. During oral argument, Committee counsel responded to the FDIC's concerns over

the Committee's encroachment upon claims falling within the exclusive purview of the FDIC

pursuant to the Financial Institutions Reform, Recovery and Enforcement Act of 1989

("FIRRA"), stating:

The committee is very mindful of the law under FIRRA (regarding)
claims that belong to the bank. . .. So we're well aware of the standards,

but we believe easily there are claims that could exist, and once we
investigate, we believe they very well may exist, that will be claims . . .
that caused damage to the holding company . . . .

(Hr'g Tr., dated September 15, 2009, p. 16:7-22.) A true and correct copy of the transcript of

the Hearing is attached hereto as Exhibit A.

14. At the conclusion of the Hearing, the Bankruptcy Court granted the Derivative

Standing Motion, but preserved the right of the FDIC to object to the Committee's assertion of

claims if the FDIC determines that the Committee exceeded its authority and asserted claims

falling within the exclusive preview of the FDIC pursuant to FIRRA.

15. Specifically, pursuant to its order dated September 29, 2009 (the "Derivative

Standing Order"), this Court held that "the Committee is granted derivative standing on behalf of

the Debtors' estates, and shall have the exclusive right, to investigate, and if warranted, assert

and pursue all claims that are property of the Debtors' estates against Insiders..." (Derivative

Standing Order, ii 2.) This Court further ruled that "(t)he FDIC's Objection is overruled without

prejudice, as stated on the record." (Derivative Standing Order, ii 3) (emphasis added).

16. During the Hearing, the Court explained that:

(T)he committee, to the extent that I grant the referral, has to bring such
claims as they believe they are legally entitled, or obligated to raise within
the confines of Rule 901 1, and their obligations as offcers of the Court,
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and to the extent that the FDIC, once those claims are fied, believes that
the committee or the debtors against the professionals, other than (Camner
Lipsitz), have exceeded their authority, or invaded the sole purview of the
FDIC, the FDIC will have the right to raise those objections.

(Hr'g Tr., p. 57:3-13.) At the same time, the Court made specific reference to the above-quoted

representations of Committee counsel with respect to which claims would and would not belong

to BUFC (or the Committee standing in its shoes), and which claims the Committee would not

be legally entitled to raise within the confines of Rule 9011, stating:

. . . I take to heart (Committee counsel's) statement that the committee is
aware of what, at least they believe, FIRRA does and does not restrict to
the FDIC. . .

(Hr'g Tr., p. 57: 16-19.)

17. In short, and as explained by the Bankruptcy Court, the Committee is not allowed

to pursue claims that belong exclusively to the FDIC under FIRRA, but is only entitled to

prosecute the "sliver" of claims that are direct claims on behalf of BUFC, the bank holding

company. See In re Southeast Banking Corporation, 827 F. Supp. at 746.3

The Debtors' Directors And Offcers Policies And The Notices

18. BUFC and its subsidiaries own the following directors and offcers liability

insurance policies: (i) St. Paul Mercury Insurance Directors and Offcers and Company Liability

Policy, policy no. EC06800963, (ii) RSUI Indemnity Company Excess Directors and Offcers

Liability Policy, policy no. NHS627127, (iii) U.S. Specialty Insurance Company Directors and

Offcers Liability Policy, policy no. 14-MGU-08-AI7883, and (iv) Underwriters at Lloyd's

3 On November 23, 2009, the Committee filed a Response to Reservation of Rights Filed by the FDIC (Docket No.

371) (the "Response") and argued that In re Southeast Banking Corporation is "umeliable authority" (Response, ir
29). While the FDIC has not had an opportunty to review the Response in any meaningfl way, it appears at first
blush that the Committee's arguents are meritless. At a minimum, the Committee's Response contravenes

acknowledgements the Committee made of Eleventh Circuit law at the Hearing on the Derivative Standing Motion.
Given the timing of the Response and the fact that it was not filed in connection with ths Motion, the FDIC reserves
all of its rights to file appropriate responsive pleadings with ths Cour.
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London Excess Directors and Offcers Liability Policy, policy no. API084377, which provide a

total of $50 million in coverage (together, the "Policies"). Pursuant to the Policies, any and all

claims that may trigger coverage were to be asserted prior to November 10, 2009 by submitting a

notice to the relevant insurance companies (the "Insurers").

19. On November 5, 2009, the FDIC sent notice of its claims to certain former

offcers and directors of the Bank, and copied certain of the Insurers on said notice (the "FDIC

Notice"). 
4 A true and correct copy of the FDIC Notice is attached hereto as Exhibit B. The

FDIC Notice lists numerous claims against the Bank's former offcers and directors, including

claims for negligence, gross negligence and/or breach of fiduciary duties in connection with the

management of the Bank. For example, the FDIC Notice asserts that the Bank's directors and

offcers:

(i) adopted an overly aggressive and reckless growth strategy by
investing most of the Bank's assets in "Option AR" lending
products;

(ii) failed to provide the Bank with adequate reserves for potential
loan losses resulting from its investments in Option AR lending
products;

(iii) engaged in reckless, high-risk, and limited scrutiny lending;

(iv) failed to oversee the Bank's affairs, including the failure to
monitor the rising volume of loan delinquencies and to establish
lending policies that would adequately protect the Bank; and

(v) failed to provide adequate personnel and administrative capacity to
appropriately monitor loan appraisals and to carry out diligent
underwriting reviews.

See FDIC Notice, p. 3-5.

4 The FDIC sent copies of its notice to St. Paul and RSUI, but not to U.S. Specialty and Lloyd's London because

those policies contain a regulatory exclusion.
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20. Also, on November 5, 2009, the Committee sent notices of its claims to certain

former directors and offcers of BUFC, including Alfred Camner, Humberto Lopez and Ramiro

Ortiz, and copied the Insurers on said notices (the "Committee Notices"). True and correct

copies of the Committee Notices to Messrs Camner, Lopez and Ortiz are attached hereto as

Exhibit C.5 The Committee Notices assert claims against certain former directors and offcers

for violations of the Securities and Exchange Act of 1934, breach of fiduciary duties of care and

loyalty, and failure to perform their duties in good faith. For example, the Committee Notices

allege that the directors and offcers failed to:

(P)rotect BUFC's assets, as evidenced by (...) causing or acquiescing in
the unsafe and unsound lending practices of the Bank, including without
limitation the practices enumerated below in this paragraph, which
ultimately led to the seizure of the Bank by the regulatory authorities and
the loss of BUFC' s investment in the Bank: (i) the high concentration of
the Bank's residential lending in payment option adjustable rate
mortgages ("Option ARs"), resulting in a dangerous level of negative
amortization and exposing the Bank to huge losses when the residential
market turned; (ii) the generation of residential mortgage loans at a pace
that outstripped the Bank's capacity properly to underwrite such loans;
(iii) the making of loans without obtaining proper appraisals; (iv) the
making of loans without adequate checks on the creditworthiness of the
borrowers and/or guarantors; (v) the making of residential mortgage loans
without accurate verification of the applicable borrower's employment,
income, assets, and liabilities; (vi) the improvident establishment and
implementation of the DocEase program; (vii) the failure to reserve
adequately for losses with respect to the Bank's loan portfolios, including
particularly the Option AR loan portfolio; (viii) the understaffng of the
Bank's appraisal department; (ix) the exertion of pressure on employees to
meet unrealistic loan origination targets in a manner leading to overstated
appraisals and the circumvention of other underwriting standards; and (x)
the continued promotion, even after problems in the housing market had
become apparent, of the strategy of aggressively growing the residential
loan portfolio.

5 The Committee's counsel represented that these notices are representative of the Committee Notices sent to the

other former director and officers.
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Exhibit C, Committee Notices, ii 13. Even a cursory review of the claims asserted by the

Committee in the Committee Notices evidences a striking similarity with the claims asserted by

the FDIC in the FDIC Notice.

21. It is also worth noting that the directors and offcers of BUFC and the Bank were

overlapping during the pre-petition period, such that drawing a distinction between their duties

for BUFC and the Bank, as the Committee seeks to do, is at best artificial, disingenuous and self-

serving.

The FDIC's Repeated Attempts to Remind the
Committee of the Derivative Standin2 Order

22. Since the Hearing, the FDIC has on several occasions reminded the Committee of

the Court's ruling in the Derivative Standing Order. For example, in connection with the

Debtors' request to the FDIC to share certain documents with the Committee, which documents

were primarily documents of the Bank, the FDIC reminded the Committee in its letters dated

September 21, 2009 and October 26, 2009 that the Committee has a duty not to use any of the

documents in a manner that would conflict with the FDIC's rights as the receiver of the Bank.

True and correct copies of the September 21, 2009 and October 26, 2009 letters are attached

hereto as composite Exhibit D.

23. Also, on November 5, 2009, the FDIC sent a copy of the FDIC Notice via

electronic mail to the Committee in order to ensure that the "Committee is cognizant of the

claims belonging to the FDIC and does not duplicate such claims and go beyond the constraints

set forth in In re Southeast Banking Corp." A true and correct copy of the November 5, 2009

electronic mail is attached hereto as Exhibit E. Thus, while it should be unnecessary in light of

the Committee's representations made to the Court at the Hearing, the FDIC has nonetheless

repeatedly reminded the Committee that it is not entitled to pursue claims that rightfully belong
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to the FDIC, but must instead limit its claims to the "sliver" of claims the Committee is legally

entitled to pursue.

The FDIC Proof of Claim

24. Prior to the bar date, the FDIC fied its proof of claim in these cases, pursuant to

which the FDIC asserted a claim against the Debtors in the amount of at least $4.9 billion.

Therefore, the FDIC is by all measures the largest creditor of the Debtors. Because of the size of

its claim, the FDIC's voice should be given significant weight.

JURISDICTION

25. This Court has jurisdiction to consider this matter pursuant to 28 US.C. §§ 157

and 1334. This is a core proceeding pursuant to 28 US.C. § 157(b). Venue is proper before this

Court pursuant to 28 US.C. §§ 1408 and 1409.

RELIEF REQUESTED

26. The Derivative Standing Order bars the Committee from investigating, asserting

and prosecuting any claims outside of the "sliver" of claims it is legally entitled to pursue, as

such claims are within the exclusive province of the FDIC. Therefore, this Court should enforce

the Derivative Standing Order and direct the Committee not to investigate, assert or prosecute

any claims that fall outside of the "sliver" of claims it may pursue, including those claims

identified in the Committee Notices.

LEGAL AUTHORITY

A. The Court Has The Authority to Enforce
The Derivative Standin2 Order.

27. This Court has the inherent authority to enforce its own orders. See, e.g., In re

Optical Techs., Inc., 261 B.R. 781, 784 (Bankr. M.D. Fla. 2001) ("It is elementary that all federal

courts have jurisdiction to enforce their own orders.") (quoting Local Loan Co. v. Hunt, 292 US.

- 11 -

NYK 1232303-3.084080.0013

Case 09-19940-LMI    Doc 373    Filed 11/24/09    Page 11 of 32



234 (1934)); see also Martin v. Pahiakos (In re Martin), 490 F.3d 1272, 1275 (1 lth Cir. 2007)

(stating that "a court retains the authority to enforce its orders and judgments."); In re Greater

Miami Neighborhoods, Inc., 2008 Bankr. LEXIS 2673, *2 (Case No. 08-10694-AJC) (Bankr.

S.D. Fla. Sept. 26, 2008) ("The Court has the inherent authority to interpret the meaning of terms

in the Court's own Orders."); NWL Holdings, Inc. v. Eden Center, Inc. (In re Ames Dep't Stores,

Inc.), 317 B.R. 260, 272 (Bankr. S.D.N.Y. 2004) (stating that a bankruptcy court "has subject

matter jurisdiction to enforce its orders not only because they were entered in proceedings in a

case under title 11 (and, indeed, in a core function) with respect to which it undoubtedly had

subject matter jurisdiction, but also by reason of the power granted to any federal court to

enforce its own orders."); In re Continental Airlines, Inc., 236 B.R. 318, 325-326 (Bankr. D. DeL.

1999) ("It is axiomatic that a court possesses the inherent authority to enforce its own orders.")

(quoting Kokkonen v. Guardian Life Ins. Co. of Am., 511 US. 375, 379-80 (1994) (court has

ancillary power to vindicate its authority and effectuate its decrees); Chambers v. NASCO, Inc.,

501 US. 32, 43 (1991) ("Courts of justice are universally acknowledged to be vested, by their

very creation, with power to impose submission... to their lawful mandates.")).

28. In addition, pursuant to section 105(a) of the Bankruptcy Code, this Court has the

power to enforce the Derivative Standing Order. Section 105(a) of the Bankruptcy Code

provides that a bankruptcy court may:

issue any order, process, or judgment that is necessary or appropriate to
carry out the provisions of this title. No provision of this title provided for
the raising of an issue by a party in interest shall be construed to preclude
the court from, sua sponte, taking any action or making any determination
necessary or appropriate to enforce or implement court orders or rules, or
to prevent an abuse of process.

11 US.C. § 105(a).
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B. The Committee Notices List The Claims
The Committee Intends to Pursue.

29. Pursuant to the terms and conditions of the Policies, as a condition precedent to

coverage, the Insurers must receive notice of any claims arising under the Policies, or the

circumstances giving rise thereto, by November 10, 2009. Specifically, the Policies require that

the notice be in writing and describe (i) the nature of the alleged wrongful act, (ii) the names of

the insured individuals or entities involved, (iii) the actual or potential claimants, (iv) the nature

of the alleged or potential damage, and (v) the manner in which the insureds first became aware

of the circumstances giving rise to a claim. See generally US. Specialty Insurance Company

Policy No. 14-MGU-08-AI7883, Conditions - Section (B); St. Paul Mercury Insurance

Company Policy No. EC06800963, Section V.C; and RSUI Indemnity Co. Excess Policy No.

NHS627127, Section VI.C. These notice requirements are similar to the pleading requirements

of Federal Rule of Civil Procedure 8, requiring that the complaint include, inter alia, a short and

plain statement of the claims and the relief sought.

30. The Committee Notices to certain current and former offcers and directors of the

Bank and of the Debtors - the "Insureds" under the policies - provide that "the Committee has

concluded that the Estate has claims for damages against (the named offcers and directors)."

The Committee Notices then, inter alia, detail those claims and the relief sought by the

Committee on behalf ofBUFC's estate, namely $500 million in damages. While the Committee

included a catch-all reservation of rights in the Committee Notices, seeking to reserve its alleged

right to assert and pursue additional claims that the Committee may later discover, such claims

would not likely be covered because the Insurers would not have been aware of such claims

before the November 10th deadline. Accordingly, any claims against offcers and directors that

were not specifically articulated in the Committee Notices are unlikely to be pursued by the
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Committee or the Debtors. Conversely, the Committee Notices contain all the claims the

Committee intends to pursue.

ARGUMENT

A. This Court Held, And The Committee Conceded,
That The Committee May Only Pursue Direct Claims
That Fall Within The "Sliver."

31. FIRRA affords the FDIC the exclusive right to assert all derivative claims on

behalf of a bank in receivership. Specifically, 12 US.C. § 1821(d)(2)(A)(i) - enacted by

Congress as part of FIRRA - provides that, upon its appointment as receiver for a failed bank,

the FDIC acquires "all rights, titles, powers, and privileges of the insured depository institution,

and of any stockholder, member, accountholder, depositor, offcer, or director of such

institution. . ." (emphasis added). Thus, it is beyond dispute that, by operation of law, the FDIC

(as receiver) is the only proper party entitled to assert derivative claims "for the benefit of all

depositors and creditors ..." Totilo v. Herbert, No. 1:08-CV-I033-BBM, at 12-13 (N.D. Ga.

May 20, 2008) (quoting In re Sunrise Secs. Litig., 916 F.2d 874, 887 (3d Cir. 1990) (emphasis

added));6 see also Renfro v. Fed Deposit Ins. Corp., 773 F.2d 657, 660 (5th Cir. 1985) (stating

that the FDIC was "the proper party to assert" plaintiffs' derivative claims); FDIC v. Am. Bank

Trust Shares, Inc., 460 F. Supp. 549, 561 (D.S.C. 1978), aff'd, 629 F.2d 951 (4th Cir. 1980)

(shareholders of a bank holding company had no standing to assert claims against the directors of

either the holding company or its banking subsidiary for harm caused to the subsidiary because

such claims were deemed derivative at the subsidiary level and passed to the FDIC by operation

of law). Accordingly, as this Court recognized in its ruling on the Derivative Standing Motion,

FIRRA gives the FDIC the sole right to pursue derivative Bank claims against the Bank's and

6 A copy of this case is attached hereto as Exhibit F.
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BUFC's directors, offcers and third-party professionals retained by the Bank and BUFC. (See,

e.g., Hr'g Tr., p. 57: 11-12.)

32. Whether claims are direct or derivative in nature is determined under Florida law.

See, e.g., In re Southeast Banking Corp., 827 F. Supp. at 745. The District Court in In re

Southeast Banking Corporation explained the distinction between the two types of claims

pursuant to Florida law:

A derivative claim is a wrong to an incorporated group as a whole that
depletes or destroys corporate assets and, as a consequence, reduces the
value of the corporation's stock. If the gravamen of the complaint is

injury primarily to the corporation or to the shareholders generally, then

the claim belongs to the corporation and the shareholder's right to bring
the action derives from the corporation.

Id

33. As this Court acknowledged, In re Southeast Banking Corporation is directly on

point. Southeast Banking Corporation was a Florida corporation with two banking subsidiaries -

Southeast Bank, N.A. and Southeast Bank of West Florida. Southeast Banking Corporation, the

bank holding company, fied for bankruptcy after Southeast Bank, N.A. - its wholly owned

subsidiary and main asset - was placed into receivership. 827 F. Supp. at 744. The trustee of the

bank holding company brought claims against the overlapping directors and offcers of the bank

and holding company based on, inter alia, allegations of mismanagement and breaches of

fiduciary duties. Id. Two of the claims alleged against the defendants related to the holding

company's acquisition of two thrift institutions, and the trustee also sought to hold the

defendants liable for authorizing the payment of special dividends, the proceeds of which were

used to acquire one of the thrifts. Id at 745.

34. The District Court dismissed nearly all of the trustee's claims, finding "no

meaningful distinction between injury suffered by the holding company and the derivative claims
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of mismanagement, especially where (the holding company's) solvency and success were

'crucially dependent' on the (subsidiary) (b)ank." Id at 746. As the trustee's complaint was

"substantially dominated by derivative allegations, rather than pleading distinct harm" to the

holding company, the District Court dismissed the derivative claims, holding that such claims

belonged exclusively to the FDIC, as receiver. Id at 746.

35. The only claims the District Court allowed the trustee to pursue involved a

"sliver" of non-derivative claims that did not arise from acts taken by, or injury to, the subsidiary

bank. Id Specifically, the District Court explained that the "sliver" of claims that remained for

the trustee to prosecute consisted of the trustee's claims in connection with the holding

company's acquisition of two thrift institutions, as those claims - at least facially - occurred

solely at the holding company leveL. Id. Similarly, the Court allowed the trustee to pursue its

allegations pertaining to dividend payments, as those allegations arose strictly with respect to the

holding company's purchase of one of the thrifts - an action that occurred strictly at the holding

company level and did not involve the subsidiary bank. Id Because all other claims were

derivative in nature, those claims could only be asserted by the FDIC.

36. Here, the Committee has acknowledged (and the Court has confirmed) that it is

only permitted to bring claims on behalf of BUFC to the extent such claims fall within the

"sliver." At the time of the Hearing, while the Committee could not articulate the types of

claims that it intended to pursue and that would fall within the "sliver," the Court afforded the

Committee the opportunity to first conduct an investigation into its alleged potential claims

against former directors, offcers and third-party professionals of the Bank and BUFC. (See Hr'g

Tr., pp. 56:17-25, 57:1-22.) The Court warned the Committee, however, that it may only "bring

such claims as they believe they are legally entitled, or obligated to raise within the confines of

- 16 -

NYK 1232303-3.084080.0013

Case 09-19940-LMI    Doc 373    Filed 11/24/09    Page 16 of 32



Rule 9011, and their obligations as offcers of the Court" (Hr' g Tr., p. 57:4-7), noting that the

Court "take(s) to heart (the) statement (of the Committee's counsel) that the (C)ommittee is

aware of what, at least they believe, FIRRA does and does not restrict to the FDIC." (Hr'g Tr.,

p. 57:16-19.) The Court also held, however, that the FDIC may "raise any appropriate objections

that it has to the extent that it believes that either the debtor, or the (C)ommittee, on behalf of the

debtor and its creditors, has exceeded the scope of its property or its causes of action" (Hr' g Tr.,

p. 60: 13-17) or "exceeded (its) authority, or invaded the sole purview of the FDIC." (Hr'g Tr., p.

57: 11-12.)

B. The Committee Has Investigated And is Pursuing
Onlv Derivative Claims of The Bank.

37. Following this Court's ruling on the Derivative Standing Motion, the Committee

undertook substantial discovery and investigation, including, inter alia, deposing (i) Alfred

Camner, the former Chief Executive Offcer and director of the Bank and BUFC, (ii) Humberto

Lopez, the former Senior Executive Vice President and Chief Financial Offcer of the Bank and

BUFC, and (iii) Ramiro Ortiz, the former President and Chief Operating Offcer and director of

the Bank and BUFC. The Committee also conducted document discovery from the Bank's

inventory, and largely relating to the Bank's board minutes, the Bank's various committees, the

Bank's residential loan portfolio documentation, and the OTS examinations of the Bank.

38. As a result of its investigation and in light of the November 10, 2009 insurance

notification deadline, on November 5, 2009, the Committee sent the Committee Notices to the

former offcers and directors of the Bank and BUFC (who were identical prior to the Petition

Date), including Messrs. Camner, Lopez and Ortiz, asserting claims against them in their

capacity as directors and/or offcers, and describing the specific acts giving rise to such claims,

and the amount of damages demanded. The Committee, as stated in the Committee Notices,
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"concluded that the Estate has claims for damages against (the former directors and offcers of

the Bank and BUFC) for wrongful acts and omissions. .. and breaches of duty and failures to act

in good faith..." See Exhibit C, Committee Notices, p. 2. The Committee Notices to each of the

offcers detail, in thirteen separately numbered paragraphs, such offcer's alleged wrongful acts

or omissions. Id at p. 2-4. Similarly, the Committee Notices to each of the directors detail, in

eight separately numbered paragraphs, such director's alleged wrongful acts or omissions. Id at

p.2-3.

39. As the Committee candidly admitted in the Derivative Standing Motion - and

confirms in the Committee Notices - its claims are based on (i) mismanagement, (ii) lack of

effective internal controls, and (iii) flawed financial reporting by the offcers and directors of the

Bank and BUFC, whose sole asset was the Bank. (See Derivative Standing Motion, ii17; Exhibit

C, Committee Notices.) Moreover, the Committee has sought to assert claims for the purposes

of "increas(ing) the property of the Estates available for distribution to (all unsecured) creditors."

(Derivative Standing Motion, iiI7). The FDIC therefore objected to the Derivative Standing

Motion on the grounds that the acts and omissions that the Committee sought to investigate and

prosecute are "classic derivative claims" that do not fall within the "sliver" "since they turn on

acts taken by, and injury to, the Bank.,,7 In re Southeast Banking Corporation, 827 F. Supp. at

753.

7 As Florida courts have found, just because these acts may also have resulted in injuries to the Bank's parent

company, does not convert the derivative claims on behalf of the Bank into direct claims on behalf of the Debtor
holding company. See In re Southeast Banking Corporation, 827 F. Supp. at 746; see also Brandt v. First Union
Corp., Case No. 94-1803-CIV-HURLEY (S.D. Fla. Apr. 24, 1995) (slip op.) at 11, a copy of which is attached
hereto as Exhbit G.
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C. All of The Committee's Claims Are Derivative
in Nature And Fall Outside The "Sliver."

1. The Claims in the Committee Notices Are Derivative.

40. While the Committee Notices give "lip service" to the claims allegedly arising

from acts, failures to act and breaches of duties to or on behalf of BUFC, even a cursory review

of the Committee Notices confirm that each and everyone of the claims asserted are not direct

but derivative in nature and turn on the acts taken by, and injury to, the Bank. (See generally,

Exhibit C, Committee Notices.)

a. Claims in Paragraphs 12, 13, 6 and 98

41. With respect to the claims described in paragraphs 12 and 13 of the Committee

Notices to the offcers, the Committee makes no attempt to hide the derivative nature of these

Bank claims, alleging that the offcers of BUFC (who were also offcers of the Bank) failed to

protect BUFC's assets by "causing or acquiescing in the unsafe and unsound lending practices of

the Bank. . . which ultimately led to the seizure of the Bank by the regulatory authorities and the

loss of BUFC's investment in the Bank." (Exhibit C, Committee Notices at 4, ii 12 (emphasis

added) and ii 13 ("(F)ailure . . . to correct the Bank's unsafe and unsound practices, including

without limitation the unsafe and unsound practices enumerated in the immediately preceding

paragraph of this letter." (emphasis added).) Paragraph 12 then enumerates, in ten separate

subparagraphs, such "unsafe and unsound lending practices of the Bank," including, inter alia,

"the high concentration of the Bank's residential lending in payment option adjustable rate

mortgages . . . exposing the Bank to huge losses when the residential market turned," loans by

8 The Committee Notices to the officers are more comprehensive than those sent to the directors in that they contain

an additional five numbered paragraphs. For ease of reference and because all of the acts and omissions listed in the
director notices are subsumed within the officer notices, we address herein only the claims asserted in the thrteen
numbered paragraphs of the offcer notices. (See, e.g., Committee Notices to Canmer, Exhbit Cat 1-6.)
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the Bank "without obtaining proper appraisals" or "adequate checks on the creditworthiness of

the borrowers and guarantors," and "the failure to reserve adequately for losses with respect to

the Bank's loan portfolios." Id (emphasis added). Ironically, these are the very same unsafe and

unsound Bank lending practices detailed in the FDIC Notice to the Bank's offcers and directors

of the same date. (Compare Exhibit B, FDIC Notice with Exhibit C, Committee Notices.) These

claims are unquestionably derivative in nature, turning on the acts taken by, and injury to, the

Bank. See In re Sunrise Secs. Litig., 916 F.2d at 883 (holding that asserted injury emanated from

mismanagement of the bank, and the plaintiff depositors' resulting loss "cannot be separated

from the injury suffered by the institutions and all other depositors, and the damages recoverable

are assets of the institutions"); see also Brandt v. First Union Corp., Case No. 94-1803-CIV-

HUEY (S.D. Fla. Apr. 24, 1995) (slip op.) at 11 (while plaintiff alleged that a proposed

merger partner breached certain duties to the subsidiary bank and caused it injuries, the court

found "no meaningful distinction between the harms suffered by the holding company from

those suffered by the (subsidiary) bank" because the holding company's injuries were "because,

and only because (of the subsidiary bank's) ... injur(ies. J")

42. Additionally, while the Committee's allegations of "corporate waste" and

"mismanagement of the affairs of BUFC" - set forth in paragraphs 6 and 9 of the Committee

Notices directed to the directors - are noticeably vague, these allegations necessarily arise and

relate to the derivative nature of the unsafe and unsound practices described in paragraph 12 of

such Notices. Accordingly, these claims are equally derivative and belong solely to the FDIC.

b. Claims in Paragraphs 1, 2, 3, 7, 10 and 11

43. In paragraphs 1, 2, 3, 7, 10 and 11 of the Committee Notices directed to the

offcers, the Committee articulates claims against the offcers for, inter alia, allegedly failing to
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ensure the accuracy of certain financial statements and information, disseminating materially

misleading financial information, and failing to disclose to the board of BUFC (the "Board")

information relevant to the board decisions.9 Specifically, the Committee claims that these

actions led BUFC to improvidently issue millions of dollars of debt securities, approve the

repurchase by BUFC of more than 1.7 million shares of its Class A common stock, declare that

dividends be paid to shareholders, and approve a $80 million contribution by BUFC to the Bank.

(Exhibit C, Committee Notices, iiii 1-2.) These events, however, are all derivative in nature as

they "turn on acts taken by, and injury to, the Bank" and they, therefore, do not fall within the

"sliver." See In re Southeast Banking Corporation, 827 F. Supp. at 746.

44. The FDIC expects the Committee to maintain that because the Southeast Banking

Corporation court deemed certain claims associated with dividend payments as non-derivative, it

should equally be permitted to pursue its own dividend allegations articulated in the Committee

Notices. To the extent the Committee posits this argument, it is wrong. While the Southeast

Banking Corporation court held that certain allegations regarding dividend payments could be

pursued as non-derivative, this was only because such dividends arose in connection with the

holding company's purchase of two thrifts - actions that the court expressly held occurred at the

holding company leveL. Here, unlike the dividends in In re Southeast Banking Corporation,

BUFC's dividends related squarely to capital raising efforts that were only necessary because of

the failure of the Bank.

45. Furthermore, as in In re Southeast Banking Corporation, BUFC's "solvency and

success were 'crucially dependent' on the Bank..." Id at 746. While the Committee describes

acts and omissions from BUFC's perspective, BUFC's actions - particularly its capital raising

9 Ironically, many of the officers who allegedly failed to disclose relevant information to the Board, allegedly

resulting in Board decisions that adversely affected BUFC and its staeholders, sat on the Board.
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efforts - were only undertaken because of the Bank's colossal losses attributable to its residential

loan portfolio. In fact, BUFC effectively concedes the same. In BUFC's 3Q 2008 Form 10-Q

fied with the US. Securities and Exchange Commission (the "SEC"), attached hereto in relevant

part as Exhibit H, BUFC announced the following:

BankUnited believes that, unless it raises significant capital, the OTS will
reclassify the Bank to adequately capitalized primarily due to the
deterioration of the Bank's non-traditional mortgage loan portfolio, the
concentration of risk associated with that portfolio, and a resultant need
for significant capitaL.

Thus, as confirmed by BUFC itself, BUFC's capitalization efforts were directly attributable to -

and thus derivative from - the Bank's damages. Unlike the "sliver" of claims described in In re

Southeast Banking Corporation - the holding company's acquisition of two thrift institutions and

a related issuance of dividend payments - which were unrelated to the subsidiary Bank, these

claims and injuries are undeniably linked to the Bank and thus belong exclusively to the FDIC as

receiver. See also Totilo v. Herbert, Case No. 1:08-CV-I033-BBM (N.D. Ga. May 20, 2008)

(slip op.) at 2 (where plaintiff-depositor had not alleged a special injury distinct from that of the

bank, "(h)is injury. . . (was) derived from the harm to (the bank) caused by the alleged

mismanagement of (the defendant offcers)," making his claims clearly derivative).

c. Claims in Paragraphs 4 and 7

46. The Committee similarly articulates claims against BUFC's offcers (who were

also Bank offcers) for failing to establish, implement, and maintain effective internal controls

over financial reporting. Specifically, the Committee alleges that BUFC offcers failed to, inter

alia, establish and implement certain models and processes to carry out accurate financial

calculations and estimates such as average resale costs and fair values of REO properties, and to

maintain suffcient personnel and internal controls to enable BUFC to accurately report certain
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financial information. These claims are also derivative in nature, falling outside of the "sliver"

articulated in In re Southeast Banking Corporation.

47. Because the Bank is BUFC's sole asset and therefore determinative of BUFC's

solvency, BUFC's inadequate accounting and internal controls were a reflection of the Bank's

health. BUFC's financial reporting was entirely dependent on what happened - not at the

holding company level - but at the Bank leveL. Put another way, without the Bank, BUFC would

have no financial information to report or calculate. BUFC's own admissions again prove

dispositive. For example, on December 16, 2008, BUFC fied a Form NT with the SEC, a true

and correct copy of which is attached hereto as Exhibit I, admitting:

We ((BUFC)) had an insuffcient complement of personnel with a level of
accounting knowledge, experience and training in the application of
generally accepted accounting principals. Specifically, the
implementation and execution of (BUFC's) controls and procedure did
not ensure the systematic and accurate execution of account level analyses
related to the (Bank's J residential loan portfolio, including the allowance
for loan losses and the identification of troubled debt restructuring ... As
a result, internal control over financial reporting and disclosure controls
and procedures were not effective ...

As noted by BUFC, its financial reporting and accounting controls related to the Bank and are

thus derivative.

48. Where, as here, BUFC's "solvency and success were 'crucially dependent' on the

Bank" and turn on "acts taken by, and injury to, the Bank," its claims are derivative, fall outside

of the "sliver," and belong exclusively to the FDIC, as receiver. See In re Southeast Banking

Corporation, 827 F. Supp. at 746. See also Pareto v. FDIC, 139 F.3d 696, 699 (9th Cir. 1998)

(shareholder's claims of mismanagement and misrepresentation by the bank's former directors,

including "fail( ure) to safeguard the assets and equity of the bank, fail( ure) to appropriately

manage the operations of the bank (and) . . . fail( ure) to exercise due diligence and care ..."
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amounted to an action "against the former directors for allegedly delivering a fatal blow to the

bank" and were thus derivative claims). Accordingly, this Court should enforce the Derivative

Standing Order and direct the Committee to comply with such order.

2. The Committee's Requests For Bank Documents Held by The FDIC

Further Ilustrate The Derivative Focus ofIts Investigation.

49. Pursuant to its Derivative Standing Order, this Court afforded the Committee an

opportunity to investigate and pursue certain non-derivative claims that fall within the "sliver"

articulated by In re Southeast Banking Corporation. Despite casting its line with two substantial

document requests to the FDIC, the Committee's fishing expedition failed to net any claims that

do not turn on acts taken by, or injuries to, the Bank. The Committee's document requests, for

example, are by their very nature derivative, seeking only Bank documents from the Bank's

inventory, including those relating to the Bank's board minutes, the Bank's various committees,

the Bank's residential loan portfolio documentation, and OTS examinations of the Bank.

Moreover, the Committee's supplemental request, which was served upon the FDIC's counsel

just days ago, seeks documents listed on the FDIC's Master Document Index of Bank

documents. This latest discovery request confirms that even now, after the Committee served the

Committee Notices listing all the claims it intends to pursue, it cannot even pretend to be

investigating holding company claims.

50. As addressed supra, after receiving hundreds of pages of documents produced

thus farlO and conducting several days of depositions of key former directors and offcers, the

Committee Notices identify strictly derivative claims that fall well outside of the "sliver." In

fact, the Committee has essentially only duplicated what the FDIC has already done, as reflected

10 The FDIC fuer intends to produce to the Committee thousands of additional pages of documents on a rolling

basis staring on November 24,2009 in response to the Committee's document request dated October 20,2009.
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in the FDIC Notice previously sent to vanous former offcers and directors of the Bank.

Allowing the Committee to continue a parallel investigation based on the same claims will only

duplicate the FDIC's work and prove wasteful and unnecessary. Even more significantly, such

duplicative efforts threaten to prematurely exhaust the bankruptcy estates' limited cash reserves.

As explained in the FDIC's Reservation of Rights to the Committee's First Fee Application fied

on November 18, 2009 (Docket No. 360), the Committee has already spent scores of hours

investigating claims that are not property of the Debtors' estates and will likely seek to be

compensated for such time. While the FDIC is funding its own investigation, the Committee's

related costs and expenses will unnecessarily deplete the bankruptcy estates' available assets,

namely the limited cash reserves and the Policies, for no additional benefit to the Debtors'

estates. It is for these and the other reasons set forth above that this Court should enforce the

Derivative Standing Order and direct the Committee to comply with the Derivative Standing

Order.
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CONCLUSION

WHREFORE, the FDIC respectfully requests that this Court grant the Motion and enter

an order, a proposed form of which is attached to this Motion, (i) enforcing the Derivative

Standing Order, and (ii) directing the Committee to refrain from investigating, asserting and/or

prosecuting any and all claims which do not fall within the "sliver" of claims the Committee is

legally entitled to pursue, including those claims identified in the Committee Notices.

Dated: November 24,2009 Respectfully Submitted,

McDERMOTT WILL & EMERY LLP

By: /s/ Bruce J Berman
Bruce 1. Berman
Fla. Bar # 159280
201 South Biscayne Boulevard, Suite 2200
Miami, FL 3313 1-4336

Tel. 305.358.3500

Fax.: 305.347.6500

Geoffrey T. Raicht
340 Madison Avenue
New York, New York 10173-1922
Tel. 212.547.5400

Fax.: 212.547.5444

and

HUGHES HUBAR & REED LLP

Dennis Klein

Aviva L. Wernick
201 South Biscayne Boulevard, Suite 2500
Miami, Florida 3313 1-4332

Tel: 305.358.1666

Fax: 305.371.8759

Co-Counsel for the Federal Deposit Insurance
Corporation
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IN THE UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION
www.flsb.uscourts.gov

In re: Chapter 1 1

BankUnited Financial Corporation, et ai., Case No. 09- 1 9940- LMI

Debtors. (Jointly Administered)

ORDER APPROVING MOTION TO ENFORCE ORDER GRANTING, AS MODIFIED,
COMMITTEE'S MOTION FOR DERIVATIVE STANDING TO INVESTIGATE,
ASSERT AND PROSECUTE CLAIMS AGAINST OFFICERS, DIRECTORS AND

PRE PETITION PROFESSIONALS

Upon consideration of the Motion of The Federal Deposit Insurance Corporation (the

"FDIC") to Enforce the Order Granting, as Modified, Committee's Motion for Derivative

Standing to Investigate, Assert and Prosecute Claims Against Offcers, Directors and Prepetition

Professionals (the "Motion"); 1 and finding that the Court has jurisdiction over this matter

pursuant to 28 US.C. §§ 157 and 1334; and after notice and an opportunity for a hearing to

consider the Motion; and upon the record and after due deliberation thereon; and suffcient cause

appearing therefor, it is

ORDERED that the Motion is granted; and it is further

ORDERED that the Committee is hereby directed to refrain from investigating, asserting

and/or prosecuting any and all claims which do not fall within the "sliver" of claims the

1 All terms not otherwise defined herein shall have the meanng ascribed to such terms in the Motion.
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Committee is legally entitled to pursue, including those claims identified in the Committee

Notices; and it is further

ORDERED that this Court shall retain jurisdiction over any and all matters arising from

or related to the interpretation or implementation of this Order.

Dated: ,2009

UNITED STATES BANKRUPTCY JUGE
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