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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF SOUTH CAROLINA 

 

In re: 

Beach First National Bancshares, Inc., 
 
       Debtor. 
 
 

MICHELLE L. VIEIRA, as Trustee for the 
Estate of Beach First National Bancshares, Inc, 

Plaintiff, 

vs. 

MICHAEL BERT ANDERSON, ORVIS 
BARTLETT BUIE, RAYMOND E. CLEARY, 
III, E. THOMAS FULMER, MICHAEL D. 
HARRINGTON, JOE N. JARRETT, JR., 
RICHARD E. LESTER, LEIGH AMMONS 
MEESE, RICK H. SEAGROVES, DON J. 
SMITH, SAMUEL ROBERT SPANN, JR., B. 
LARKIN SPIVEY, JR., WALTER E. 
STANDISH, III, AND JAMES C. YAHNIS, 
as Directors of Beach First National 
Bancshares, Inc.; and WALTER E. 
STANDISH, III, as President and Chief 
Executive Officer of Beach First National 
Bancshares, Inc., 
 
        Defendants. 
______________________________________

 
Case No.  10-03499-DD 

       Chapter 7 
 

Adversary Proceeding No.:  ___________ 
 

COMPLAINT  

 
 

 

Michelle L. Vieira, in her capacity as the Chapter 7 Trustee (the “Plaintiff”) in the 

Chapter 7 bankruptcy case of Beach First National Bancshares, Inc. (“Bancshares”), hereby files 

a Complaint against the Defendants listed above and would respectfully show unto the Court as 
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follows: 

PARTIES, VENUE AND JURISDICTION 

1. Bancshares is the debtor in a bankruptcy case under Chapter 7 of Title 11 of the 

United States Code, 11 U.S.C. §§ 101 to 1532 (the "Bankruptcy Code"), in the United States 

Bankruptcy Court for the District of South Carolina, Charleston Division (the "Bankruptcy 

Court"), Case No. 10-03499-DD (the "Bankruptcy Case"). 

2. The Plaintiff was appointed as bankruptcy trustee for Bancshares in the 

Bankruptcy Case on or about May 17, 2010. 

3. The Plaintiff brings this action in her capacity as Trustee for this bankruptcy 

estate. 

4. Upon information and belief, the Defendants are citizens and residents of the 

State of South Carolina. 

5. This action is brought pursuant to 11 U.S.C. §§ 105, 541 and 542 and 28 U.S.C.A. 

§ 2201.  It involves an actual controversy that is ripe for determination and is justiciable under 28 

U.S.C. § 2201(a) and Rule 7001(2) and (9) of the Federal Rules of Bankruptcy Procedure. 

6. This Court has jurisdiction over the matters asserted herein pursuant to 28 U.S.C. 

§§ 1334 and 157, and pursuant to Local Rule 83.IX.01 of the United States District Court for the 

District of South Carolina.  This matter is a core proceeding, as such term is defined under 28 

U.S.C. § 157(b). 

6. Venue is proper pursuant to 28 U.S.C. § 1409(a).     

FACTS 

7. Bancshares is a publicly traded company. 
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8. Bancshares was organized under the laws of the State of South Carolina for the 

purpose of operating as the bank holding company for its wholly-owned subsidiary bank, Beach 

First National Bank Myrtle Beach, SC (the “Bank”). 

9. The Bank was Bancshares’s wholly-owned subsidiary, was Bancshares’s primary 

and most significant asset, and was the primary, if not sole, reason for Bancshares’ formation and 

existence.   

10. Bancshares and the Bank shared common office space and/or an office building 

located at 3751 Robert M. Grissom Parkway in Myrtle Beach, South Carolina. 

11. At all times relevant to this action, the Defendants were corporate officers and/or 

members of the board of directors of Bancshares, and they are named in this action in their role 

and capacity as officers and directors of Bancshares. 

12. As Bancshares’ wholly-owned subsidiary, the Bank operated as a national bank 

association incorporated under the laws of the United States and subject to examination by the 

United States Office of the Comptroller of the Currency (OCC). 

13. As the Bank’s parent company, the defendants, as officers and directors of 

Bancshares, controlled the appointment of the Bank’s officers and directors, and as such directly 

or indirectly controlled the management and operation of the Bank. 

14. The Defendants, as officers and/or directors of Bancshares, appointed themselves 

as officers and directors of the Bank, and as such the Defendants, directly and indirectly 

controlled the management and operation of the Bank. 

15. Following an examination of the Bank by the OCC, in or around September 30, 

2008, the Bank and the OCC entered into a formal Agreement that addressed problems and 

deficiencies with the management and operation of the Bank.  A copy of that Agreement is 
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attached as Exhibit A and incorporated by reference.  The Agreement was signed by the 

Defendants as directors of the Bank.   

16. In or around November 3, 2009, the Bank and the OCC entered into a Consent 

Order that further addressed problems and deficiencies with the management and operation of 

the Bank.  A copy of that Consent Order attached as Exhibit B and incorporated by reference.  

The Consent Order was signed by the Defendants as directors of the Bank. 

17. The Agreement and Consent Order identified serious deficiencies related to the 

operation and management of the Bank, the results of which led to a serious undercapitalization 

and financial instability of the Bank, and the Agreement and Consent Order required 

management to perform a number of corrective actions related to the management and operation 

of the Bank in order to avoid its failure. 

18. On or around November 10, 2009, the OCC issued a letter to the Bank requiring 

the Bank to submit a Capital Restoration Plan to address the Bank‘s “undercapitalized” 

designation for the purpose of complying with the OCC’s issuance of a Prompt Corrective 

Action. 

19. The Agreement, Consent Order, and Prompt Corrective Action issued by the OCC 

required the Bank to take a number of actions, implement a number of changes to its 

management and business practice, and to provide OCC with numerous reports, information, 

assessments, and strategic plans to identify a means for addressing and correcting the Bank’s 

undercapitalization and financial instability. 

20. In response to the OCC’s requirements, the Bank submitted a Capital Restoration 

Plan to the OCC dated December 16, 2009.   In a letter from the OCC dated February 18, 2010, a 

copy of which is attached as Exhibit C, the OCC rejected the plan as speculative and lacking 
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specificity.  The OCC did, however, accept an executed guaranty from Bancshares that the Bank 

would comply with the Capital Restoration Plan and the pledge of assets as required by the OCC. 

21. The foregoing actions of the Bank and Bancshares were implemented, directed, 

authorized, and approved by the Defendants acting in their dual roles as directors and/or officers 

of both entities. 

22. On Friday, April 9, 2010, the OCC closed the Bank and named the Federal 

Deposit Insurance Corporation (FDIC) as its receiver.   

23. The FDIC subsequently sold, or approved the sale and transfer of, all of the 

Bank’s assets to another bank institution, The Bank of North Carolina.  As such, the Bank no 

longer operates or owns any assets, and the Bank no longer exists as an on-going entity or 

operation. 

24. Subsequently, and as the direct and proximate result of the FDIC’s seizure and 

closing of the Bank, Bancshares filed Chapter 7 bankruptcy. 

FOR A FIRST CAUSE OF ACTION 
(Breach of Fiduciary Duty) 

 
25. The preceding paragraphs are repeated and incorporated by reference. 

26. The Defendants, as directors and/or officers of Bancshares, occupied a fiduciary 

relationship with Bancshares and owed a fiduciary duty and obligation of good faith and loyalty 

to Bancshares and its shareholders. 

27. As directors and officers of Bancshares, the Defendants owed to Bancshares, as a 

bank holding company, a fiduciary duty of care and a fiduciary duty of loyalty and disclosure to 

protect the value of the holding company’s wholly owned subsidiary and corporate asset, the 

Bank. 
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28. As directors and officers of Bancshares, the Defendants knowingly participated in 

a breach of their fidicuciary duties and obligations of good faith and loyalty to Bancshares by 

failing to execute their responsibilities in manner consistent with the best interests of Bancshares, 

including, upon information and belief and without limitation, the following: 

(a) Upon information and belief, most of the Defendants lacked prior knowledge and 

experience in the management and operation of a financial institution; 

(b) The Defendants, as directors of Bancshares, nominated and/or elected themselves 

as officers and directors of the Bank, thus assuming dual and conflicting roles as directors and 

officers of both entities, and thereby resulting in appointment of officers and directors of the 

Bank that lacked prior experience in the management and operation of a bank, which in turn 

resulted in Bancshares having no knowledgeable and independent oversight and objectivity in 

the management of and control of its most single most important corporate asset. 

(c) The Defendants, as directors of Bancshares, had direct or indirect oversight, 

authority, management, and responsibility for the operations and management of the Bank, and 

as such were directly or indirectly responsibility for the lack of management and oversight that 

led to the Bank’s failure and resulting financial failure of Bancshares.  

(d) The Defendants caused Bancshares to execute a guaranty that the Bank would 

comply with the OCC’s requirements for a Capital Restoration Plan, while at the same time the 

Defendants failed to ensure the Bank submitted a Capital Restoration Plan that complied with the 

OCC’s requirements; and soon thereafter the OCC closed the Bank. 

(e) The Defendants, as directors of Bancshares, failure to ensure they receive 

adequate information concerning the operation and management of the Bank as needed for them 

to property analyze and manage Bancshares and control its corporate asset (the Bank), and as 
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need for them to receive, present, and disclose an objective and accurate picture of Bancshares’ 

risks and exposure arising from its ownership, control, and operation of its wholly-owned 

corporate asset, the Bank. 

(f) In their conflicting roles as directors and officers of both entitles, the Defendants 

had the power, authority, and duty to properly manage and control Bancshares’ assets (the Bank) 

and to cause the proper and needed controls, systems, procedures and practices be established, 

implemented, maintained and enforced at the Bank in order to ensure the financial success of the 

Bank, as the wholly-owned corporate asset of the Bank, but the Defendants failed to do so. 

(g) The Defendants, in their conflicting roles as directors of both entities, failed to 

ensure that they received the proper scope, frequency, and sufficiency of information concerning 

the Bank’s management and operations, thereby resulting in their failure to ensure they received 

the proper scope, frequency, and sufficiency of information provided by the Bank to Bancshares 

so that Bancshares could properly assess, manage, direct, and control its wholly-owned 

subsidiary and asset. 

(h) By appointing themselves as directors of the Bank, the Defendants, as directors of 

Bancshares, failed to ensure that the Bank’s directors, officers, and staff had the skills and 

expertise necessary for proper operation of the Bank, and they failed to ensure a proper 

supervision and organization of the structure of the Bank. 

(i) By assuming their dual roles as directors of both entities, the Defendants failed to 

establish a system of independent ongoing review, supervision, and management of Bancshares’ 

asset (the Bank), which resulted in their failure to properly operate the Bank to provide accurate 

and objection information regarding the Bank to Banchares and its shareholder. 
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(j) By assuming their dual roles as directors of both entities, the Defendants failed to 

ensure that Bancshares’ assets, the Bank, implemented and enforced prudent lending and 

underwriting practice and standards, and they allowed the Bank to engage in high volume of real 

estate and construction lending practices (including, upon information and belief, a large number 

of timeshare loans and “stated income” loans) of an imprudent and risky nature and in excess of 

reasonable and prudent lending practices in light of the volume of such lending and the nature of 

the market (i.e., a resort and second home environment) in which the Bank operated. 

(k) In their dual roles as directors of both entities, the Defendants failed to ensure the 

Bank’s loans were properly underwritten and in compliance with the Bank’s internal lending 

policies and procedures, thereby directly placing Bancshares’ wholly-own subsidiary and asset at 

risk. 

(l) Based on their conflict of interest arising from their dual roles as officers and 

directors of both entities, the Defendants failed to implement required changes at the Bank, 

including removal and replacement of officers and directors with officers and directors 

experienced and capable of assessing, addressing, and implementing changes required to correct 

the Bank’s financial problems and capable of responding to the OCC’s requirements for 

continued operation of the Bank. 

(m) By assuming their dual roles as directors of both entities, the Defendants failed to 

establish a system of independent ongoing review, supervision and management of Bancshares’ 

corporate asset (the Bank). 

(n) The Defendants, by virtue of their control of the Bank based on their position as 

directors of Bancshares, allowed the Bank to engage in unsafe and unsound lending practice, 
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which resulted in the financial failure and destruction of Bancshares’ primary corporate asset, the 

Bank. 

(o) The Defendants, by engaging in dual roles as directors and officers of both 

entities, failed to fully and objectively inform Bancshares about the Bank’s mismanagement and 

failed to fully and objectively influence and cause the Bank to respond to this mismanagement 

by changing the Bank’s management. 

(p) Bancshares formed a limited liability company with a law firm.  The purpose of 

the LCC was to construct and own an office building in Myrtle Beach, South Carolina.  

Bancshares and the Bank’s offices were located in the building.   Bancshares owns two-thirds of 

the LLC and the law firm owns one-third.  Upon information and belief, the Defendants, acting 

as directors and officers of Bancshares, and in contrary to standard and prudent practices, caused 

Bancshares and/or the Bank’s loans or interest in the LLC to be subordinated to the law firm’s 

equity interests in the LLC, to the ultimate detriment and loss of Bancshares’ equity interest in 

the LLC. 

29. The above referenced acts and omissions of the Defendants resulted in a failure of 

the Bank and the OCC’s closing of the Bank, thereby causing the destruction and wasting of 

Banchares’ wholly owned subsidiary and corporate asset, and causing an irreparable financial 

harm to Bancshares, its creditors, and its stockholders, for which the Defendants are accountable. 

30. The Bank’s records were transferred when the Bank’s assets were sold by the 

FDIC and transferred to the acquiring bank.  Plaintiff is informed and believes that production of 

those records during the course of discovery in this case may lead to additional information 

regarding acts, omission, and breaches of fiduciary duties by the Defendants that caused the 
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failure and wasting of Bancshares’ assets and resulted in an irreparable financial harm to 

Bancshares, its creditors, and its stockholders. 

31. Bancshares has incurred actual and consequential damages as a direct and 

proximate result of the Defendants’ breaches of their fiduciary duties to Bancshares, for which 

the Plaintiff, as Trustee for the Estate of Bancshares, is entitled to a judgment against the 

Defendants for actual, consequential, and punitive damages in an amount to be determined. 

FOR A SECOND CAUSE OF ACTION 
(Negligence) 

 
32. The preceding paragraphs are repeated and incorporated by reference. 

33. As directors and officers of Bancshares, the Defendants owed to Bancshares, as a 

bank holding company, a duty to use due care in their control, management, operation, and 

oversight of Bancshares’ wholly-owned corporate asset, the Bank, so as to protect its value and 

not waste that asset. 

34. The Defendants failed to exercise due care and breached their duty of due care to 

protect Bancshares against the diminution in value of its wholly-owned subsidiary and primary 

corporate asset (the Bank) by mismanaging and/or permitting the subsidiary to be mismanaged, 

which resulted in the waste of the assets of the subsidiary company. 

35. Bancshares has incurred damages directly and proximately caused by the 

Defendants’ breach of their duty of due care and negligence, gross negligence, recklessness, 

willfulness, and/or wantonness as described above. 

36. Bancshares has incurred actual and consequential damages as a direct and 

proximate result of the Defendants’ negligent, grossly negligent, reckless, willful and/or wanton 

acts and omissions, for which the Plaintiff, as Trustee for the Estate of Bancshares, is entitled to 
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a judgment against the Defendants for actual, consequential, and punitive damages in an amount 

to be determined. 

WHEREFORE, the Plaintiff prays: 

1. that the Court enter an Order declaring that claims, and any resulting recovery, 

sought in this lawsuit are property of the bankruptcy estate pursuant to 11 U.S.C. 

§ 541; 

2. a judgment against the Defendants, jointly and severally, for actual and punitive 

damages, plus reasonable attorneys fees and the costs of this action, in an amount 

to be determined arising from their breach of fiduciary duties and negligence as 

directors and officers of Bancshares; and 

3. for such other and further relief as to the Court may seem just and proper. 
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       Respectfully submitted, 

 

      
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
September 29, 2010 
Charleston, South Carolina 

 
/s/ Richard L. Tapp, Jr.       
Richard L. Tapp, Jr. (Federal ID No. 5413) 
Email: rtapp@nexsenpruet.com 
David J. Parrish (Federal ID No. 6261) 
Email: dparrish@nexsenpruet.com 
Phone: 843.720.1771 
Phone: 843.577.9440 
NEXSEN PRUET, LLC 
Post Office Box 486  
Charleston, South Carolina 29402 
 
and  
 
Suzanne Taylor Graham Grigg (Fed ID No. 8064) 
NEXSEN PRUET, LLC 
Post Office Drawer 2426 
Columbia, South Carolina  29202 
Email:  sgrigg@nexsenpruet.com 
Phone:  803.771.8900 
 
Attorneys for Plaintiff 
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