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[ l ]  The Bridgecorp group was comprised of finance companies that borrowed 

money from the investing public to fund property developments in New Zealand, 

Australia and Fiji. The group collapsed and was placed in receivership from 2 July 

2007, owing investors nearly $500 million. 

[2] The plaintiffs, Mr Steigrad, Mr Davidson and Mr Urwin ("the directors"), are 

three of six former directors of companies within the Bridgecorp group. The other 

directors are Mr Roest, Mr Petricevic and Mr O'Sullivan. The first and second 

defendants ("the Bridgecorp defendants") are companies within the Bridgecorp 

group that are all in receivership and/or liquidation. 

[3] Although Mr Urwin is named as a plaintiff, his counsel has received no 

instiuctions from him for some time. At the commencement of the trial I granted Mr 

Keene leave to withdraw as counsel for Mr Urwin. As a consequence, only Mr 

Steigrad and Mr Davidson proceeded to trial. 

[4] The directors face numerous criminal and civil claims following the collapse 

of the Bridgecorp group. These include civil and criminal proceedings that the 

Securities Commission has instituted. The criminal proceedings are based on 

allegations that the directors made false statements in prospectuses, extension 

certificates and investment statements that the Bridgecorp companies issued to 

prospective investors. The trial was due to commence in this Court on 5 September 

2011, but has now been delayed until 10 October 2011 because of difficulties 

encountered by some of the accused in obtaining legal representation. The civil 

proceedings have been stayed pending disposition of the criminal proceedings. 

[5] In addition, the Bridgecorp defendants have advised the directors that they 

intend to institute civil proceedings against them. The proceedings will allege that 

the directors managed the Bridgecorp defendants in a manner that breached their 

statutoly and common law duties to the companies. The Bridgecorp defendants will 

seek orders requiring the directors to pay the Bridgecorp defendants more than $450 

million. 



[6] Bridgecorp companies incorporated in Australia have also indicated that they 

intend to issue civil proceedings against the directors seeking compensation for 

breach of common law and statutory duties under the Australian companies 

legislation. 

[7] The Bridgecorp companies have held a directors and officers insurance policy 

(the "D & 0" policy) with QBE, the third defendant, since 1996. The current limit 

of indemnity under the D & 0 policy is $20 million. In broad terms, the policy 

indemnifies the directors in respect of any civil and criminal liability that they might 

incur as a result of their acts or omissions as directors. It also provides cover in 

respect of any costs that they might incur in defending civil and criminal proceedings 

seeking to establish such liability ("defence costs"). 

[8] In addition to the D & 0 policy, the directors took out insurance in 2000 

providing them with cover for defence costs incurred in respect of claims based on 

breach of their statutory obligations ("the SL policy"). Thereafter, the directors 

renewed and received quotes from QBE in respect of the two policies 

simultaneously. When the Bridgecorp group collapsed, the directors held SL cover 

up to a limit of $2 million. This, and the D & 0 policy cover, was for "any one 

claim and in the aggregate". 

[9] When the criminal proceedings commenced, QBE and the directors agreed 

that they would resort first to the SL policy to pay the associated defence costs. 

They also ageed that the $2 million indemnity limit under the SL policy would be 

divided equally between the five directors. By 1 August 2011, all of the directors 

other than Mr Urwin had exhausted their entitlement under the SL policy. For that 

reason they now need to resort to the D & 0 policy in order to meet ongoing defence 

costs in relation to all proceedings. 

[l01 The directors estimate that further defence costs through to the end of the trial 

will amount to approximately $3 million. This does not include the costs of any 

appeals that may follow the criminal trial, nor does it include future costs and/or 

liability arising out of the civil proceedings. 



[l l ]  On 12 June 2009, the Bridgecorp defendants advised QBE that they assert a 

charge over monies payable under the D & 0 insurance policy for amounts they 

intended to claim from the directors in civil proceedings. They claimed that the 

charge arose by virtue of s 9 of the Law Reform Act 1936 ("the Act), which creates a 

charge in favour of a claimant over monies that may be payable under any insurance 

policy held by the person against whom the claim is made. This prompted QBE to 

advise the directors that it would not make any payments under the D & 0 policy in 

respect of defence costs until the directors and Bridgecorp defendants agreed on the 

allocation of funds under the D & 0 policy. 

[l21 Given that the parties cannot reach such an agreement, the directors now seek 

a declaration that s 9 of the Act does not prevent QBE fiom meeting its contractual 

obligation under the D & 0 policy to reimburse them for defence costs. By way of 

connter-claim, the Bridgecolp defendants contend that, i f s  9 does not prevent QBE 

from reimbursing the directors for defence costs, the policy nevertheless limits the 

amount that QBE is liable to pay for defence costs to $500,000.' 

[l31 QBE was not originally a party to the proceeding. It was content to leave the 

issue of the charge to be litigated between the directors and the Bridgecorp 

defendants. It was subsequently added as a party because it had a direct interest in 

the Bridgecorp defendants' counterclaim. 

The terms of the D & 0 policy 

[l41 Relevantly, cl 1.0 of the D & 0 policy provides: 

[Slubject to the terms of this Policy QBE agrees to pay on behalf of 

a) Each Insured Persoii any loss for which they do not receive payment 
by way of indemnity from the Insured Company; and 

b) The Insured Company any loss for which it grants indemnity to any 
Insured Person as permitted or required by law 

On account of any claim of a Wrongful Act first made agaiiist any Insured 
Person individually 01. otherwise during the Period of Insuraiice and notified 
to QBE during tlie Period of Insurance or within 60 days after its expily or, if 
exercised, during the Extended Reporting Period. 

Under clause 4.17 of tlie policy; see [18]. 



[IS] Clause 2.0 of the policy defines a "Wrongful Act" as: 

(a) any actual or alleged: 

Breach of duty; 

Breach of trust; 

Neglect; 

Act, error or omission; 

Mis-statement or misleading statement; 

Breach of warranty or expressed authority; 

Made, committed, attempted or allegedly made, co~iimitted or attempted by 
any Insured Person, individually or otherwise, in the course of his or her 
duties to the Insured Company. A Wrongful Act also includes any matter 
claimed against any Insured Perso11 solely by reason of his or her serving the 
Insured Company. 

All causally connected Wrongful Acts shall be deemed one Wrongful Act. 

[l61 "Loss" is  defined in cl 2.0 o f  the policy as: 

All sums that the Insured Person becomes legally liable to pay on account of 
all claims made against the Insured Person for any Wrongful Act to which 
this insurance applies, including but not limited to Defence Costs. 

[l71 Clause 2.0 also defines "Defence Costs" as meaning: 

Costs incurred by QBE or with its consent (which will not be unreasonably 
withheld) in: 

a) The investigation and defence or settlement of atiy claim to which this 
insurance applies, includi~ig the threat or intimation of any such claim; 

b) The h~sured Persons' attendance and represeotation (including 
preparation) at any investigation, prosecution, inqui~y, commission, 
examination, adminiskative proceeding or regulato~y proceeding in 
connectio~i with any claim to which this insura~ice applies; 

c) The investigation and defence or settlement of an civil or criminal 
action in connection with any claim to which this insurance applies; 

d) The investigation of any circu~nstances from which a claim to which 
this insurance applies may arise. 

Defence Costs include the cost of any appeal, attachment or similar bond but 
do not include the regular or overtime wages, salaries or fees of any director 
or employee of the Insured Cotnpany. 



[l81 Clause 4.17 permits QBE to make progress payments of defence costs. It 

provides: 

PROGRESS PAYMENT O F  DEFENCE COSTS 

If cover has not been confirmed in writing by QBE, QBE will advance all 
reasonable Defence Costs as aud when they are incurred provided that: 

(a) the amount so advauced will be limited to 20% of the Limit of 
Indemnity of $500,000, whichever is the less, unless QBE agrees in 
writing to advauce a greater amount; and 

(b) no Defence Costs other than those incurred with the prior written 
consent of QBE shall be payable hereunder, such consent not to be 
unreasonably withheld. 

T h e  charge created by s 9 of the  Lam Reform Act  1936 

[l91 Section 9 provides: 

9 Amount of liability to be cllarge on insurance money payable 
against that liability 

(1) If any person (hereinafier in this Part of this Act referred to as the 
insured) has, whether before or after the passing of this Act, ent,ered 
into a contract of insurance by which he is indemnified against 
liability to pay any damages or compensation, the amount of his 
liability shall, on the happening of the event giving rise to the claim 
for damages or compensation, and nohvithstanding that the amount of 
such liability may not then have been determined, be a charge on all 
insurance money that is or may become payable in respect of that 
liability. 

(2) If, on the happening of the event giving rise to any claim for damages 
or compensatiou as aforesaid, tlle insured has died insolvent or is 
bankrupt or, in the case of a corporation, is being wound up, or if any 
subsequent bankruptcy or winding up of the insured is deemed to have 
commenced not later than the happening of that event, the provisions 
of the last precediug subsection shall apply nohvithstanding the 
insolvency, banluuptcy, or winding up of the insured. 

(3) Evely charge created by this section shall have priority over all other 
charges affecting the said insurance money, and where the same 
insurance money is subject to 2 or more charges by virtue of this Pait 
of this Act those charges shall have priority behveen themselves in the 
order of the dates of the events out of which the liability arose, or, if 
such charges arise out of events happening oil the same date, they 
shall rank equally between tl~emselves. 

(4) Evel-y such charge as aforesaid shall be enforceable by way of an 
action against the insurer in the same way and in the same Court as if 
the action were an action to recover damages or compensation @o~n 



the insured; and in respect of any sucli actiou and of the judgment 
given therein the parties shall, to the extent of the charge, have the 
same rights and liabilities, and the Court shall have the same powers, 
as if the action were against the insured: 

Provided that, except where the provisiolis of subsection (2J of this 
section apply, no such action sliall be commenced in any Court except 
with the leave of tliat Court. 

( 5 )  Such an action may be brought although judgment has been already 
recovered against the insured for damages or compensation in respect 
of the same matter. 

(6 )  Any payment made by an insurer under tlie cotitract of insurance 
without actual notice of tlie existence of any such charge shall to the 
extent of that payment be a valid discharge to tlie insurer, 
notwithstatlding anything in this Part of this Act contained. 

(7) No insurer shall be liable under this Palt of this Act for any sum 
beyond tlie limits fixed by the contract of insurance behveen liimself 
and the insured. 

The purpose of a charge under S 9 

[20] There are numerous cases in Australia and New Zealand that discuss the 

purpose and histoty of s 9 and its Australian equiva~ent .~ Such provisions were 

enacted in response to issues that arose within the context of claims for personal 

injuries. In Ludgater Holdings Ltd 11 Gerling rlustralicr I~?s~wnnce CO P@ Ltd, the 

Supreme Court obse~ved :~  

The section and its predecessor responded to the obvious unfairness in the 
denial by the common law of priority for an injured plaintiff's claim to 
insurance proceeds received by or payable to an insolvent insured defendant. 

[21] Section 6 of the New South Wales Law Reform (Miscellaneous Provisions) 

Act 1946 was modelled on s 9 of the New Zealand legislation and Kirby P described 

its purpose as f o ~ l o w s : ~  

2 Natio~ial hlszira~ice Cor~~parly ofNav ZenlarldLtdv Jfilson [l9411 NZLR 639 (SC); PatM~soii v 
Gerieral Accideiit, Fire, and Life Assurance Corporafio~t Ltd [l9411 NZLR 1029 (SC); Oslealdv 
Bailey (1987) 11 NSWLR 715 (SC); Grilnson v Aviation & General (ZJnder-wrifhlgJ Agents P p  Lfd 
(1991) 25 NSWLR 422; McMilla~i v Mar~r~h (1993) 31 NSWLR 538 (CA); f i l l  (NZJ Ge~ie~.al 
Inswance CO Ltd v BlzindeN and Brown Ltd 119941 l NZLR 11 (CA); Bailey v 1Veiv So~itli Wales 
~Medicril Defence Union Lfd (1995) 184 CLR 399 (HCA); Ludgater Holdir~gs Lfrll~ Gerli~lgrlzisfrolio 
Instrror~ce CO P@ Ltd [2010] 3 NZLR 713 (SC); Prrstees Execzrtors Ltd o QBE Inslrra~?ce 
(Ii7feri7ationa( Lfd [2010] NZCA 608 (CA); Bo+ Corporate IVO 195843 v North Shore Cio~ Corolcit 
(7'he Grange) [201 l ]  2 NZLR 222 (CA). 
3 Ltrdgafer at [17]. 
%ri~.isori at 424. 



Clearly, the purpose of allowing direct access to the insurance fi~nd 
notionally created at the lnoment of the cause of action by the descent of the 
statuto~y (charge) is to ensure that enforcement of the plaintiff's entitlements 
is not frustrated, as otherwise it would be ... 

1221 To similar effect, Ellis J recently described the purpose of the section in this 

way: 5 

As the title of the Law Refonn Act makes cleat; the object of s 9 is 
reformatory. The purpose, obvious on the face of the provision, is to provide a 
means of redrress against the insurer of a person responsible for an event 
giving rise to a claim for damages or compensation (the insured) in 
circumstances where proceedings against the insured cannot be maintained. 

1231 Section 9 has particular application where the insured is insolvent, because it 

removes the monies payable under the insurance policy from the pool of hnds 

available to meet debts owing to the other creditors of the i n ~ u r e d . ~  The section does 

not, however, provide a claimant with wider rights against the insured than it would 

otherwise have. Rather, it provides a procedural mechanism to ensure that a 

claimant can, in appropriate circumstances, gain direct access to insurance monies 

that would have been available to the insured. Richardson J made this clew in FAI 

General Insurance v Blundell, when he said:7 

First, s 9 is a procedural provision. The claimant does not become entitled to 
recover a greater sum tlian that already recoverable. It merely makes 
available to the claimant a more effective procedure for enforcing existing 
rights. 

[24] The charge that the section creates is also designed to prevent an insured 

from receiving and disbursing the proceeds of an insurance claim for purposes other 

than satisfying the claim in respect of which the insurer made the payment.8 Further, 

it prevents an insured from entering into a corrupt bargain with the insurer that 

would frustrate a claimant's ability to gain access to the monies payable under a 

policy held by the i n ~ u r e d . ~  Using the present case as an example, it would prevent 

the directors from entering into an arrangement with QBE under which QBE paid the 

The Grange at [17]. 
in Ludgater. at [21] the Supreme Court said that s 9 "is plainly intended to operate primarily when 

the insured is insolvent, and it alters the priority of claims against the assets of such an insured." 
' FAI (NZ) General Insurance CO Ltd at 17. 

McMillan at 547. 
Ibid. 



directors a sum of money in return for a discharge from any further liability to 

indemnify them under the policy. 

The nature of the charge 

[25] Section 9 does not specify the nature and effect of the charge that it creates. 

There is also surprisingly little discussion of these issues in the reported authorities. 

Some conclusions can, however, be drawn from the wording used in the section. 

[26] First, it is clear that the charge comes into existence well before liability is 

declared to exist by a court or other tribunal of competent jurisdiction. This follows 

fiom the fact that the charge arises "on the happening of the event giving rise to the 

claim for damages or compensation". This does not mean the date upon which the 

claimant's cause of action arose. Rather, it means the date of the event giving rise to 

the claim." In the present case, any charge in favour of the Bridgecolp defendants 

arose at the time that the Bridgecorp group collapsed." 

[27] Second, the fact that the quantum of the claim has yet to be determined will 

not prevent a charge from coming into existence. This flows fiom the fact that s 9(1) 

provides that the charge operates "notwithstanding that the amount of such liability 

may not then have been determined". As a result, it does not matter in the present 

case that the Bridgecolp defendants have not yet quantified their claim against the 

directors. 

1281 Third, the charge applies both to insurance money that is payable and to that 

which may become payable.'2 This means that it can arise notwithstanding the fact 

that the insurer has not yet accepted the claim, and/or where the insured has not 

established that the claim is covered by the insurance policy. In the present case, 

QBE has not yet confirmed that the directors are subject to cover under the D & 0 

policy, and it is unlikely to make that decision until after the criminal proceedings, 

' O  Independent Wool D ~ m ~ p e r s  Ptjl Limited v Aalerican Iiitertiational Ut~de~?vriters (NZ) Liniited HC 
Auckland CL 22192 17 November 1992 at 13. 
l '  The date upon which the charge came into existence may be important in determining the 
respective priorities of competing charges. In that event s 9(3) provides that priority is determined 
according to the order of the dates of the events out of which liability arose. 
l2 Law Reform Act 1936, s 9(6). 





[32] In Fir~rllofer IJ Public T,.n.rfee, Blair .l dcscribcd the nature and effect of  s 10 

as follo\vs:" 

As [the negligence of tlie insured] has not yet been establislied the amount of 
this cliarge is not fixed, but the charge tholtgli ilidefiliite as to amount 
becotlies fised as soon as liability on [tlie palt of the insured] is establishetl. 
Until it becollies fised atid there is only a possible liability tlie cliarge is in 
tlie nahtre of a floating cliarge liable to become fixed \vith its priority 
pt.eserved as from the date of the accident. 

[33] 1 am not sure, with respect, that thc tern1 "floating charge" is particularly apt 

to describe the cliarge that s 9 creates. That tern1 inlplics that the person \\!hose 

assets are subject to the charge Inay continue to deal those assets until the charge 

beconles fixed. For reasons that follow, that is not necessarily so in the case of a 

charge created bp s 9. 

[34] Morcover, tllc chargc call only be described as iloating in thc scnsc that it 

cannot attach to an identiiieci portion of thc insurance cover until quatit~un has been 

detemiined. Even then, however, the charge does not beconle fised as it would, ibr 

esanlple, in the casc of a floating contrach~al charge that has clxystalliscd though 

the occurrence of an event specified in thc contract. Before monies will beconie 

payable  under tllc policy, the insurcd nlust still establish, or the insurer must 

concede, entitlement to cover under the policy. IJntil that point thc chargc rcmains 

conditional, and cannot properly be said to have becomc fixcd. Its priority as against 

other charges is, however, protectcd by s 9(3). 

lloes the existence of a charge under s 9 prevent the directors from having 

access to the D & 0 policy to meet their defence costs? 

[35] Counscl rcfcrrcd lnc to numerous authorities in which the effect o f  s 9 is 

d iscus~ed. '~  1 consider that only tlxcc of these are sufiiciently on point to \\tarrant 

discussion. 

[36] The carlicst is i\~ntior?cil Ir7szrr.rrnce Cor~lprrri)~ of i\reiv Zerrlrnld Lir~~iiecl 11 

Plfils~n.'~ In that casc an cnlploycr took out an insurance policy providing inden~nitp 

17 FiiiOlllola. ~'P~iblic F11srer 11 93 1 I GLR 291 (QLD SC) i ~ t  293 
I S  Principally those listed in above u 2. 



in respect of claims by his elllployees. An extension to the policy increased cover 

from £1000 to £2000 "inclusive of costs". An employee successfi~lly sued the 

enlployer in negligence in relation to injuries that the employee had sustained \\lhilst 

\\!orking for the employer. The insurcr took over the defcncc of the clainr 011 behalf 

of the etnployer, and incurred legal costs of £260 in doing so. 

[37] The jury awarded the enlplopee danlages in the ~11111 of £4000. When the 

insurer paid out under the policj: it deducted the costs that i t  had incurred in 

defending the claim. The employee subsequently assigned his rights under the 

policy to a third party, \v110 sued thc insurer to recover thc sum i t  had dcductetl. 

[38] Sohnston S held that the insurer was not entitlcd to deduct its costs from the 

anlount that it paid o ~ t t  under the policy. His reasoning was as f o l l o \ ~ s : ~ ~  

Where, ho\\,e\'e~; the liability undertaken is li~nited to a cettain a~nou~rt 
inclusive of costs, the insurer is clearly liable not only for the compensation 
found clue on account of the i~~juries received, but for the costs to \\,lricli the 
[i~isured] has becon~e liable to his employee, so long as the i~isurer's limit of 
liability is not exceeded. Co~rsequently, thc costs insuretl against must be the 
costs the employee is entitled to recover from the insurctl, the indemnity 
being expressly to cover a liability due to e~rrploycc by employer. Costs not 
co~nitrg \\ritIrin the atnbit of this description cannot form part of the 
indemnity fund. If it \\,ere not so, the insurer could whittle do\\.n its liability 
to the insured by unnecessary and extravagant litigation, and, in the long run, 
tlre employee \\rould lose the secitrity for compensation he \\rould otherwise 
elljoy by virtue of the policy. 

[39] Counsel for the Bridgecorp defendants submits that thc same result \ \ r i l l  

follo\\i in the present case if thc directors are permittcd to recovet- tlel'ence costs 

~lnder the policy. I-Ie argues that thc rcinibursement of defcncc costs \\lill 

significantly reduce the anlount available under the D & 0 policy for civil clainlants 

such as his clients. As a result, the charge under s 9 \\rill be rendered largely 

ineffective. 

[40] I agree in general tcrnls with that submission. The facts in i\'rrtio/~rrl 

Ins~ronce were, lio\\~ever, very different to those in the prcsent case. The issue in 

that case related to whether thc insurer could deduct its 011~11 costs from the anlount 

I Y  i\'ntioi~nl Iiisurm~ce Coi?i/~mijr of /\'ell' Ze~lnnrlLfdo lfJf/.soii [l9411 N Z L R  639 (SC). 
" A t  645. 



that it was required to pay the insured after the insured had been found liable to his 

employee. The case turned on the particular wording used in the policy. These 

points of distinction mean that the case is of limited assistance. 

[41] The next case to consider s 9 in this context was Pattinson v General 

Accident Fire and L@ Assurance Colporafion ~ imi f ed .~ '  In that case, an insurer had 

issued a comprehensive motor vehicle policy that provided indemnity for any 

compensation awarded against the insured in respect of personal injuries sustained 

by passengers travelling in his motor vehicle. The indemnity extended to "legal 

costs incurred with the written consent of the [insurer] in defending any action at law 

which may be brought against the insured in respect of any claim for which the 

[insurer] may be liable" under the policy. The policy also provided that the total 

liability of the insurer was not to exceed £2000. 

[42] The insured was subsequently sued by the widow of a man who had died 

whilst travelling as a passenger in his motor vehicle. The vehicle was being driven 

by the insured's son, who was a minor. Judgment was entered against the insured for 

a sum exceeding the maximum amount payable under the policy. 

[43] The insurer accepted liability, but when it paid out under the policy it 

deducted the aggregate amount of three sets of legal costs that had been incurred 

with its consent. Costs had been paid to the solicitors who had acted for the insured, 

and to the solicitors who had been instructed to act on behalf of the insurer in 

relation to the claim. The third set of costs was paid to a barrister who had been 

appointed guardian ad litem of the insured's son, and had represented him at trial. 

The claimant sued the insurer to recover the full amount payable under the policy. 

[44] During the trial the insurer, "properly" in Myers CJ's opinion, abandoned its 

defence so far as it related to the deductions relating to legal costs. Myers CJ went 

on to say:22 

The costs incurred ... were indeed incurred with the written consent of the 
corporation, and, I think it may probably be said, under an express or at least 
an implied unde~taking by the corporation to pay them. However that Inay 

21 Pattinson v General Accident Fire ondLife Ass~~rance Corporation Ltd 119411 NZLR 1029. 
2 2 ~ t  1038. 



be, and although the total liability of the corporation onder the policy may be 
limited to 2 ,000,  1 cannot think, reading s 9 of the Law Ref im~ !\cl 1936 
and the insurance policy togetllcr, that either the insured or the corpol-ation is 
entitled to pay his, its, or thcir legal costs at the cspense ol'thc il~jurctl person 
or his representatives to \\4iolii a charge is given upon the insurance tnol~eys 
by s 9 of the Act. l t ~  this case the corporation has chosen to pay the three 
sets of costs to its o\\,n solicitors and the solicitors for the [i~isured and his 
son]. It was not bound to undertake absolutely the paylnellt of the costs of 
the solicitors for the [insured and his son], and, if it chose to do so, and the 
amount to which the plaintiff became entitled as against the insured is 
£2,000 or Inore, the corporation most bear the costs itself. A f o ~ t i o ~ i  is this 
so, so far as the costs of the corporation's own solicitors are co~~cerned. That 
result follo\\~s fi.0111 \\,hat I understand to be the effect of Jolinston, J's 
judgment in the i \ r c ~ ~ i ~ i i ~ I  IIISIII.(IIIC~ (.'I) case, \\'it11 \\,hieh I agrcc. It is for 
these reasor~s that ill n ~ y  opinion tllc claim by the corpo~.atiotl to deduct tlic 
three ite~ns aggregating E290 7s. 10. was rightly abantloncd, and the plaintiff- 
is entitled to recover the sum. 

[45] Counsel for the Bridgecorp defendants relied on the reasoning in Pattillson as 

providing support for his submission that the charge ~ ~ n d e r  s 9 prevents an insurer 

from paying out defence costs. Counscl for the directors conceded that it assisted the 

Bridgecorp dcfendants, but submitted that P(rtti~~.sor~ \vas thct~~al ly  dift'erent because 

it concerned a situation in \ \~l~ich the insurer consenteti to legal costs being incurrcd 

when it was not contractually obliged to meet those costs. In the present case, QBE 

cannot ~ ~ n r e a s o n a b l ~ ~  withhold its consent to the directors incurring costs in 

defending the criminal proceedings.23 

[46] Not\vithstanding this factual distinction, Prrtti~lson is authority for the 

proposition that the paymcnt of defence costs should not rcduce the pool of funds 

that \\lould otherwise have been available to nieet claims in respect of which a charge 

has arisen. As counsel for the Bridgecorp defendants pointed out, Prrttir7soi7 \vas 

decided 70 years ago. It does not appear to have been the subject of criticism at any 

level, and was cited with apparent approval by both the High Court o f  Australia in 

ilniley 11 iVe11~ Sor~tl? Pl'rrles ~\~eclicol  Def&lcr iJvlioi7 ~ i n r i t e t ? ~  and by o11r Supreme 

C0~u.t in LIIC/~(II~I :  25 

[47] The third case is  Bc~cri/ej< tvhich im~olved detailcd consideration o f  the Net\, 

South Wales equivalent to s 9. I11 that case, a patient sued his doctor for 

l 3  See the meaning of "defence costs" in cl. 2.0 set out above at [l71 
24 U~ile)' at 443. 
25 Lllr/gn/er u 28 at 728. 



conlpensation in respect of itijttrics l ~ c  had sustained whilst being treatctl by thc 

doctor. The insurer responded by purporting to retrospectively amend its articles of 

association so as to give it tlie power to unilaterally terminate any grant of indemnity 

in its sole discretion. It then refused to provide indeninity in respect of tlie claim. 

The High Court of Australia was required to decide wliether the insurer was entitled 

to anlend its articles of association given the fact that the statutory charge had 

alrcady descended. It ultimately deternlincd that tlie insurer \\,as not entitled to 

unilaterally vary, discharge or other\vise qualiljt the tcrms of the ins~uancc contract 

in those circumstances. 

[48] Counsel for both tlie directors and tlie Bridgecorp defendants contended that 

tlic following passage fro111 the joint judgment of McHugh and Gunniiow JJ was of 

particular relevance in the present contest: 26 

Howcvci; once thc charge lias desce~ldetl oil tlic happening ul' tlie cvcllt 
giving rise to the claim for damages or co~ilpcnsation, no ii~utunl or 
uriilateral action of insurer or irisuretl mliicli is talte~i otl~ei-wise than 
i~nder 01. pursuant to tlie contract of i~rsurancc or the general law as it 
operates upon tlie contract niay VRIY, discharge or othe171rise qualify or 
abrogate tlie co~~trac t  of insurance so as to deny to the claimant what 
othel-rvise moirld be the froits of enforcen~e~tt of tltc cliarge by actior~ 
talteii under s 6(4) agai~ist tlre itisorer. The contract of insurance is tliat as 
it stood when the charge descended. Nox; after tlie cltarge lias descentletl, 
is it open to the illsurer to rely 1111011 ;I ~iayr~ie~it  ~natle ~i~t t lcr  tlie contract 
to tlie insured, unless the paylncnt was inatie \\'ithout acttlal notice of'the 
esisteiice of the clait~lant's charge (s 6(6). In these \\rays thc position of the 
claimant is protected. 

. .. the conclusio~l reached on the first branch of the case lias tlie consequence 
that the steps in question \\.ere taken t~nilaterally by the [insurer] and not 
under or in ~>ursua~lce of the contract of insurance bet\veetl the [insurer] and 
[tlie i~isured]. Accordingly, they were ineffecti\,e to deprive the cliarge 
which had arisen in 1974 of its operation upon the insui.atlce moneys that, 
under the contract of insurance as so cot~strited, arc payable to the [insured]. 

(Emphasis added) 

[49] Counsel for tlie directors subniitted tliat the words "otlier\vise than under 01. 

pursuant to the contract of insurance" in the first sentence are significant, because 

they suggest tliat actions taken in accordance with the tcrnls of tlie policy as they 

stood at tlie tinie the cliarge descended will be given effect. This obvio~tsly favours 

the argument for \\~Iiich the directors contcud. 



[50] The Bridgecorp defendants countered this argument by pointing out that the 

penultimate sentence in the same paragraph makes it clear that, once the charge 

descends, the insurer cannot rely upon any payment made to the insured under the 

contract unless the insurer has no notice of the existence of the charge. QBE now 

has notice of their charge, so it is no longer able to rely upon payments to the 

directors as discharging its obligations under the policy. 

[51] It is important to remember that the issue that the High Court of Australia 

was required to consider in Bailey was whether the insurer could unilaterally valy a 

policy so as to avoid indemnifying the insured in respect of damages or 

compensation for which the insured might be found liable. The issue of defence 

costs never arose. McHugh and Gummow JJ may therefore have intended the 

sentence upon which the Bridgecorp defendants rely to refer only to payments made 

by the insurer in respect of the liability of the insured to third parties for damages or 

compensation. I accept, however, that the wording used in the scntence is 

sufficiently wide to capture all payments made to the insured after the charge 

descends. 

[52] The authorities are therefore of limited assistance in determining the issue 

that arises in the present case. For that reason it is necessary to decide the issue 

having regard to the nature of the charge and the purpose of s 9. 

[53] As already indicated, I consider that the charge in favour of the Bridgecorp 

defendants remains conditional upon the occurrence of two events before it will be 

fixed and enforceable by them against QBE. First, the Bridgecorp defendants will 

need to establish that the directors are liable to them for a quantified sum. Second, 

they or the directors will need to establish that the directors are entitled to cover in 

respect of their liability to the Bridgecorp defendants. This could occur in several 

different ways. First, QBE could accept the claim for cover. Second, the directors 

could establish their entitlement to cover, through proceedings filed in this Court if 

necessary. Third, the Bridgecorp defendants could seek to obtain judgment directly 

against QBE under s 9(4) of the Act. 










