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Plaintiff Charles J. Hecht, a member of Andover Associates LLC I ("Andover

LLC"), by his undersigned attorneys, alleges as and for his derivative complaint on behalf |

of Andover LLC as follows:
NATURE OF THE ACTION
1. This is a derivative suit brought by a non-managing member of Andover

LLC, on behalf of Andover LLC, to recover damages caused, inter alia, by the
defendants’ negligence, gross negligence, breach of fiduciary duty and aiding and

abetting breach of fiduciary duty in connection with permitting and causing Andover



LLC, and its prédecess or-in-interest Andover Associates, L.P. I, formerly a New York
limited paitnersbip ("Andover LP"), to invest approximately a quarter of its assets under
the personal control of Bernard L. Madoff ("Madoff") through his investment firm,
Bernard L. Madoff Investment Securities, LLC. The relationship between Andover LLC
and its predecessor-in-interest Andover LP will be set forth in greater detail below.

2. As has been extensively publicized and set forth in greater detail below,
Madoff and his firm were perpetrating a Ponzi scheme unprecedented in scale, and any
investments made with or through the Madoff firm were fictitious and worthless.

3. IAs set forth in greater detail below, Andover LLC’é managing member
(formerly Andover LP’s general partner) breached its fiduciary duty and was grossly
negligent, and Andover LLC’s iﬁvestment consultant (formerly Andover LP’s investment
consultant) was negligent, in missing, ignoring, disregarding or failing to understand
numerous warning signs, irregularities, inconsistencies and unanswered questions about
Madoff and his firm that would have-caused a person exercising reasonable care to not
invest or ma;lntain the investment with them. These defendants did not ﬁroperly follow
up on these "red flags” in permitting Andover LP and later Andover LLC to entrust its
money to, and then maintain its money with,' Madoff and his firm.

4.  Asset foz‘ti1 in greater detail below, Andover LP’s auditors were negligent
in conducting their annual audits because they failed to comply with Generally Accepted
Accounting Standards (GAAS) in that they failed to plan and perform appropriate audit

testing which would have identified Madoff’s fraud. Andover LP’s auditors did not
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conduct proper tests in conﬁrming the existence of approximately a quarter of Andover
LP’s assets and in verifying that orders were prbperly executed. Andover LP, and then its
successor Andover LLC, maintained its investment with Madoff’s firm asa direct result
of the auditors’ negligence and breach of professional duties.

5. As set forth in greater below, the individual defendants aided and abetted
the breach of fiduciary duty by Andover LLC’s managing member (formerly Andover
LP’s general partner) by knowingly causing- the managing member (formerly the general
partner) to abdicate its oversight responsibilities while collecting millions of dollars in
management fees.

6. | Under the circumstances alleged herein, Andover LLC’s managing member
and investment consultant (respectively, formerly Andover LP’s general partner and
investment consultant) breached their duties to Andover LLC (formerly Andover L'P) by
respectively causing and recoramending it to maintain an investment of approximately a
quarter of its assets in an account managed by Madoff and his firm. As a direct result of
these defendants’ abdication of their respective duties, Andover LLC’s investment and
the equity of its non-managing members was reduced by approximately 24% as of the
date that Madoff’s Ponzi scheme was revealed.

7. Andover LLC’s managing member and investment consultant (formerly
Andover LP’s general partner and jnvéstnent consultant) further breached their duties to
 Andover LLC (formerly Andover LP) by failing to adequatelf monitor the activities of
Madoff and his ﬁnn,l including the failure to adequately review the conﬁxmation tickets
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and monthly account statements that were issued by the Madoff ﬁrm for the ma.naged
account in which Andover LP-and then Andover LLC was invested. Had they done so,
these defendants would have seen a m_lmber of significant irregularities that would have
caused a person exercising reasonable care to withdraw the entire investment.

8. For itsl purported services in selecting and "monitoring” the investment of |
approximately a quarter of Andover LLC’s assets with a criminal, Andover LLC’s |
managing member (formerly Andover LP’s general partner) has received millions of
dollars in fees from Andover LP and Andover LLC, as well as 1% of their yearly net
profits. |

9. The individual defendants, who exclusively control A_ndover LLC’s
managing member (formerly Andover LP’s general partner), caused and directed that
company to ignore its duty to monitor the investment of Andover LLC and its
predecessor Andover LP ny establishing and adhering to insufficient standards of review.

PARTIES
Plaintiff |

10.  Plaintiff Charles J. Hecht is an individual who at all relevant times was a
member of Andover LLC and its predecéssor Andover LP. Plaintiff became a limited
partner of Andover LP in 2006 and was converted into a non—managing member of
Andover LLC upon Andover LP’s reorganization into a limited liability company

effective June 2008..



* Nominal Defendant

~11. Nomunal defendant Andover LLC is a New York limited liability company
with its principal offices in Westchester County. Andover LLC is the successor-in-
interest to Andover LP, a former New York limited partnership. Andover LP became
Andover LLC pﬁrsuant to a reorganization effective June 2008.

12, Aswill be discussed in greater detail below, foll-owing. Andover LP’s
reorganization into Andover LLC, the entity that had been Andover LP’s general partner
became Andover LLC’s managing member.

13.  Prior to its reorganization into a limited liability company, Andover LP
conducted ifs investment activities directly. Following reorganization, Andover LLC
conducts its investment activities indirectly by investing all of its asselts into its affiliate,
non-party Andover Associates (QP) LLC ("Andover QP"), a New York limited liability
company through which other entities also invested. At all relevant times, Andover LLC
and Andover QP were under common control. At all relevant times, Andover LP and
Andover LLC were under common control and hgtd the same entify serving as general
partner for the former and then managing mexmber for the latter. Unless the context
épeciﬁcally requires, the term "Andover" shall refer to Andover LP, Andover LLC and
Andover QP colléctively.

14.  As c;ﬂf Decemberl?; 1, 2007, the last _clate for which audited financial
statements are available, Andover LP’s assets totaled approximately $57.7 million. As of
December' 1, 2008, immediately prior to the Madoff firm’s being uncovered asa frand,

approximately 24% of Andover’s assets were invested with Madoff and his firm.
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Other Defendants

15.  Defendant Andover Associates Management Corp. ("Andover
Management") is .é New York corporation with its principal offices in Westchester
County. Andover Management controlled Andover at all relevant times, first as Andover
ILP’s general partner and then as Andover LLC’s managing member following Andover
LP’s reorganization into a limited liability company.

16.  Defendant Ivy Asset Management Corp. is a Delaware corporation
authorized to do business in New York with its registered offices in Nassau County.
Defendant Ivy Asset Mﬁnagement LLC is a Delaware limited liability company with its

principal offices in Nassau County. According to the Form ADV filed by Ivy Asset
Management LLC with the SEC on or about January 21, 2009, Ivy Asset Management
Corp. converted from a Delaware corporation to a Delaware LLC (Ivy Asset
Management LLC) on January 1, 2009. At all relevant times, Ivy Asset Management
| LLC’s predecessor Ivy Asset Management Corp. acted as the investment consultant to
Andover Management. At 'all felevant times, bqth Ivy Asset Management Corp. and Ivy
Asset Managemeﬁt LLC were registered as investment advisers under the Investment
Advisers Act of 1940, as amended. vy Asset Managemeﬁt Corp. and Ivy Asset
Management LLC will be collectively referred to as the "Investment Consultant."

17 Andover LP was initially andited by defendant Margolin, Winer & Evens
LLP, a New York registered limited liability partnership with its principal offices in
INassau County. Andover LP subsequently changed its aﬁditor to defendant Citrin
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Cooperman & Co., LLP, a New York registered limited liability partnership with its
principal offices in New York County, which conﬁnues to serve as the auditor for
Andover LL.C. Defendants Margolin, Winer & Evens LLP and Citrin Coo;h)érma.n & Co.,
LLP will be collectively referred to as the "Auditors".

18.  Defendants Joel Danziger aﬁd Harris Markhoff are individuals who at all
relevant timés personally controlled Andover Management and, together with their
iminediate families, owned 100% of Andover Management’s equity interests.
Defendants Danziger and Markhoff are attorneys admitted in New York, and are one of
the legal counsel to Andover Management. | |

| JURISDICTION AND VENUE

19.  This Court has personal jurisdictioﬁ over the defendants pursuant to CPLR
§§ 301 and 302(a).

20.  Venue is proper in Nassau County pursuant to CPLR § 503 because one or
more of the defendants reside in this county.

21.  The damages spstained by Andover LLC are far in excess of the $75,000
monetary threshold for assignment to the Commercial Division of this county.

STANDING

22.  Plaintiff has standing to bring this derivative action on behalf of nominal

defendant Andove_r LIC beqausé he was a member of Andover LLC at the time that

defendants committed the acts complained of herein, as well as at the time that this suit



was brought. At all relevant times, plaintiff was a limited partner of Andover LP,
Andover LLC’s predecessor-in-interest. |
- 23.  Plaintiff’s membership interests in Andover LLC have a fair value well in

excess of $50,000.

24.  Plaintiff is not required to give security for Andover LLC’s expenses in this
action.

DEMAND FUTILITY

25.  Andover LLC has been injured by the defendants’ misdeeds as they have
resﬁlted in the reduction of Andover’s assets by approximately 24%, as of the date that
Madoft’s Ponzi scheme was revealed. |

26.  Atall relevant times, pursuant to the relevant provisions of Andover LP’s
partnership agreement and Andover LLC’s operating agreement, as the case may Be,
Andover Management was vested with exclusive power to institute and prosecute any
legal proceeding in Andover’s name.

27. | At all relevant times,-the relevant provisions of Andover LP’s 'partnership
agreemént and Andover LLC’s operating agreement, as the case may be, made it clear
that Andover Management has c‘ompiete confrol over Andover’s affairs. Andover’s
limited partners or nén_-managing members, as the case may bé, had and continue to have
no part in the management of Andover and have 1no authority or right to act on behalf _of

Andover in connection with any matter.
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28.  Plaintiff is nevertheless excused from making demand upon Andover
Management to bring the claims asserted herein because such demand would have been
futile.

Futility as to Claims Against
Andover Management, Danziger and Markhoff

29.  As v-vill be set forth in greater detail below, such demand would have been
futile because Andover Management is itself accused of wrongdoing. Andover
Manageﬁlent’s control persons, defendants Danziger and Markhoff, are themselves
accused of wrongdoing as well. Andover Management cannot possibly evaluﬁte ina
disinterested, independent and objective manner Wﬁether to sue itself and its control
persons, and whether doing so would be in the best interest of Andover LLC.

30.  As will be set forth in greater detail below, such demand would have been
futile because Andover Management is self-interested in Andover’s investment with
Madoff and his firm. For ma.kmg the decusmn to always invest approximately 20- 25% of
Andover’s assets with Madoff and his firm Wlt‘tlout proper due diligence or monitoring,
Andover Management pocketed an annual management fee of 1.5% of Andover’s assets
plus 1% of the profits of Andover LP and Andove; LLC. This amounted to millions of

‘dollars over the life of Aﬁdover.
- 31. Andovef Malmgementlpassed half of its manaéei:nent fee and profit
allocation to the Investment Consultant under an agreement between ’éhem. The fees kept

by Andover Ménagement and the Investment Consultant were nearly pure profit.
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32, As will be set forth 1n greater detail below, such demand would have been
futile because Andover Management, together with its control persons, failed to
adequately inform themselves or exercise their business judgment in causing and
permitting Andover to entrust approximately a quarter of its assets with Madoff and his
firm, in that they did not perforni their due diligence, ignored a number of wa.rﬁing signs
about Madoff and his firm, did ot properly moni;cor this investment, and failed to inform
themselves regarding Madoff, his firm and its trading of Andover’s managed account to
the degree appropriate under the circumstances.

33.  As will be set forth in greater detail below, Andover Management’s
decisions to invest approﬁﬁately a quarter of Andover’s assets with Madoff and his firm,
and then to maintain that level of investment, were so egregious that they could not be
the product of sound business judgment.

34.  Such demand WOllid have been futile notwithstanding Andover
Management’s recent appointment of an outside law firm as Andover’s attorneys.
Witﬁout impugning their integrity, attorneys retained by Andover_ Management cannot
possibly evaluate in a disinterested, independe‘nt and objective manner.wheﬂler it 1s in the
best interest of Andover to sue the very persons who retained those attorneys and have |
agreed to pay their legal fees. A decision not to pursue litigation against Andovef |
Management would be tainted by the apﬁearance of impropriety. | Even if the outside
attorneys were to advise Andover Management of its gross negligence and breach of

fiduciary duty, it is unrealistic to believe that Andover Management would consent to sue
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itself. Moreover, Andover LLC’s members would have no way to recoﬁp their losses if
the outside attorneys were unable to conclude their review and analysis prior to the
completion of the pending liciuidation.

Futility as to Claims Against the
Auditors and Investment Consultant

'35 As will be described in greater detail below, such demand would have been
futile becaﬁse Andover Management canlnot possibly evalnate in a disinterested, -
mdependent and obj ective faanner whether to sue the Auditors because the facts

supporting the liability of the Auditors are inextricably intlerconnected with the facts
supporting the Hability of Anﬁover Management and a claim against the Auditors would
expose Andover Management to counterclaim liability,

36, As will be set forth in greater detail below, each of the Auditors violated |
their duties to Andover by, inter alia, failing to employ sufficient skepticism with respect
to the information pro%rided to it by Andover Management about Andover’s assets. In
order to es_te;blish each of the Auditors’ liab_ili_ty, it is necessary to first establish the nature
of the information provided by Andover Ma.nagement to ﬂ:lat‘Auditor. As will be
discussed in greater detail below, Andover Management failed to disclose to each of the
Audiltors information of which it was or should have been aware that suggested that the
oﬁeration of Maaoff an& his firm was fraudulent and tﬁat the confirmation tickets and
monthly account statements generated by Madoff’s ﬁrm were fictitious. Accordingly, it

would be futile to demand that Andover Management pursue litigation against the either
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of the Aaditors because doing so would reveal Andover Management’s own liability and
expose Andover Management to each Auditor’s counterclaims.

37.  Similarly, the facts supporting Andover:LLC’s claim against the
Investment Consultant are inextricably interconnected with the facts supporting the
liabili';y of Andover Management. The decision to place Andover’s asseta with Madoff
and his ﬁrm was made in coacert by Andover Management and the Investment
Consultant. A claian against the Investment Consultant would expose tha extent of
Andover Management’s gross negligence and breach of fiduciary duty in pennittihg and
causing first Andover LP and then Andover LLC through Andover QP to entrust
appromﬁately a quarter of its assets to Madoff’s criminal Ponzi scheme, failing to
perform due diligence, ignoring numerous warning signs regarding the legitimacy of
Madoff and his firm, and failing to properly monitor this investment of approximately a
quarter of Andover’s assets. |

BACKGROUND

Andover’s Offering Memoranda

38. At all relevant times, Andover LP continually offered limited partnership
interests to qualified investors, such as plaintiff, through a conﬁdeﬁtial offering
memorandum dated August 9, 2004 (the "Old Offering Memorandum"). Under the Old
Offering Memorandum the minimum 1mt1a1 purchase was $150,000.

39.  Following Andover LP’s reorga;nization into a limited liability company,
Andover LLC continually offered membership interesta to qualified inves_tors through a

confidential offeringlmemorandum dated June 2, 2008 (the "New Offering
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Memorandum™). Under the New Offering Memoraﬁdum, the mlmmum initial purchase
was $250,000.

40. | The New Offering Memorandum disclosed that Andover LLC’s investment
and trading activities were conducted through Andover QP, its affiliated investment fund.
Andover LLC and Andover QP shared the same management and investment consultant.
Andover LLC invested all of its assets into Andover QP, which in turh entrusted Maddff
~and his firm with approximately a quarter of Andover’s assets. Prior to reoréanization,
Andover LP had been directly invested with Madoff and his firm.

41. Both ;che Old Offering Memorandum and the New Offering Memorandum
disclosed that Andover Management was qontroﬂed exclusively by Danziger and
Markhoff, and that all of Andover Management’s equity was owned by Danziger,
Markhoff and their families. |
Madoff’s Ponzi Scheme

42.  Bernard L. Madoff was thé founder, sole member and principal of Bernard
L. Madoff Investment Sécﬁn’ties;- LLC. The Madoff firm was a registered broker-dealer
and registeredlwith the SEC as an investment adviser in 2006. It also engaged in market
maldng' and propﬁctary trading.

43.  From at least as early as the 1990s, Madoff and his firm pefpetrated a
criminal Ponzi scheme by soliciting and then purporting to managelbilllions of dollars
under false pretenses. Madoff promised to invest the investors® funds according to a
specific strategy. In reality, he did not invest these ﬁnds and misappropriated them for
his personal use.
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44,  The Madoff fimm sent its clients, including Andover, paper confirmation
tibkets and monthly stétements. These documents purportedly evidenced the transactions
executed in Andover’s managed accoﬁnt.

45. At all relevant times, these documents were wholly fictitious as Madoff and
his ﬁrm did not actually purchase any of the secm‘itiéé referenced in the confirmation
tickets aﬁd monthly statements. |

46.  On December 10, 2008, Madoff confessed to certain of his senior
employees that his investment advisory business was a fraud. Media reports indicate that
~ Madoff stated he was "finished," that he had " ébsolutely nothing," that "it’s ail just one
big lie," and that his business was "basically a giant Ponzi scheme." Madoff reportedly
explained that he had for years been paying %eturns to his firm’s investors from the
principal received from newer investors. He reportedly Iconfessed that his firm had been
~ insolvent for years, and reporj:edly estimated that the losses from his fraud were in excess
of $50 billion.

47. On December 11, 2008, the US Attorney for the Southern District of New
York charged Madoff with eleven criminal counts including securities fraud, investment
adviser fraud, mail fraud, wire fraud, three counts of money laundering, making false
statements, perjury, making a false SEC ﬁliﬁg and theft from an employee benefit plan.
Addiﬁonzﬂly, a separate SEC civil proceeding brought on that date charged Madoff with
various securities law violations.

48.  Madoff agreed to thé facts of the SEC givil proceeding on Fe’bruary 8,2009
and pleaded guilty to all eleven criminal counts on March 1'2, 20009.
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Undertakings by Andover Mlanagement ﬁnd Investment Consultant

49.  Andover Management directed the business ﬁperaﬁons and affairs of
| Andover, and made all allocation and reallocatior decisions concerning Andover’s assets.
See Old Offering Memorandum at 1, 12; New Offering Memorandum at 1, 12.

50.  Andover’s assets were allocated among independent investment managers
at Andover Management’s discretion, following consultation wit]i the Investment
Coﬁsultant. See Old Offering Memorandum at 3, 12; Néw Offering Memorandum at 3,
12.

51.  Under the Old Offering Memorandum, Andover’s assets were allocated
among five managers, each of which investea the assets allocated to it through an
independent investment pool. See Old Offering Memorandum at 14. The New Offering
Memorandum indicated that, as of June 2008, Andover utilized eight managers, seven of
which invested the assets allocated to theﬁn through separate investment pools and one of
whom. iﬁvested the assets allocated to it through a managed discretionary account.See
New éffering Memorandum at 12.

| 52. Unbeknownst to the limited partners of Andover LP and the non-managing
members of Andover LLC, the sole manager having discretionary trading authority over
this account ‘mméd out to be Madoff and his firm, which managed approximately a
quarter of Andover’s assets (the "Manager"). Priof to Andover’s reorganization from a
limited partnership into a limited liability company, the Manager was one of the five
managers utilized by Andover Managemeﬁt to manage Andover LP’s assets.
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.53. Andover Management selected Madoff and his firm as an inv_estm_ent
nianager nomithstanding the myriad "red flags” which should have alerted it not to set up
and maintain a managed account exclusively controlled by Madoff and his firm.

54.  Inaddition to selecting Madoff and his firm, Andover Management,
together with the Investment Cc;ﬁsultant, undertook to monitor the Manager’s "adherence
to their stated investment strategies" using both "quantitative and qualitative" criteria
"including analyses of: type of trading program; risk control; duration and speed of
recoverf from drawdowns; experience; organizational infras&ucture; and degree of
correlation with taditionai investments such as stocks aﬁd bonds." See Old Offering
Memorandum at 12; New Offering Memorandum at 11.

55.  Andover Management and the Investment Consultant did not properly _
monitor the Manager’s adherence to its stated investment strategy. Had they done so,
they would have discovered serious inconsistencies upon receiving the confimmation
tickets and monthly account statements from the Madoff firm fof Andovef’s account.
Specifically, they would have discovered that a significant pdrtibn of the Manager’s
purported securities purchases and sales were outside those i.ﬁdividual securities’ trading
range for that day.

56.  This discovery would have caused Andover Management and the
Inyestment Consultant to ask for and obtain evidentiary support for these trades,
including i} the time of order. entry, 11} time of order execution, iii) where the order was

executed, and iv) if the counterparty was someone other than the Madoff firm, the
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identity of the counterparty and the tnderlying documentation nécessary to support these
trades. Had there been documentation Ievidencing these trades, Andover Management
would as Andover’s fiduciary have had a claim against the Madoff firm for the difference
between the trade prices reported in the confirmation tickets and monthly statements and
the prices at which those trades should have been executed. If there were no such
documentation, Andover Management and tﬁe Investment Consultant would have been
put on notice that a substantial porﬁon of the Manager’s purported trades were fictitious.
In any event, in the absence of gross negligence, Andover Management and the
Investment Consultant should have immediately withdrawn Andover’s assets from the
Manager until it coluld ﬁroperly substantiate the existence of its prior trades.

57, Inorder to fulfill its fiduciary and contractuai duties, Andover Management
and the Investment Consultant would need to know at 'What times of day the Madof:‘f firm
purported to order and execﬁte Andover’s trades, as this information is necessary to check
whether these trades were executed at the best available price. However, Madoff and his
firm would have been unable to provide them with this information as its trades were -
entirely fictitious. The Manager’s inability to piovide this data would have been a sure
sign of fraudulent activity.

Compensation of Andover Management and Investment Consultant

58.  In consideration for its responsibility to, inter alia, vet suitable managers
and conduct due diligence and continuous monitoring to avoid fraud and other
unacceptable investment risks, Andover Management charged a monthly management fee
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of 0.125% (1.5% per annum) of the value of the capital accounts of each of Andover
LLC’s members or Andover LP’s limited partners, as the case may be. Andover
Management also received 1% of the annual profits of Andover LP and Andover LLC;
This amounted to millions of dollars over the life of Andover.

59. | Since Andover’s inception, Andbver Management turned over on a
continuous basis approximately 24% of Andover’s assets to the Manager in complete’
disregard of the ever-growing array of "réd flags" that the Manager was operating a
fraudulent scheme.

60.  Pursuant to-an agreenient between Andover Management and the
Investment Consultant, Andover Management paid one-ha_lf of its management fee and
profit allocations to the Investment Consultant.

61.  As of December 3 1, 2007, the last date for which audited financial ‘
statements are available, Andover Lf had approximately $57.7 million under
management, meaning that Andover Management received approximately $865,500 in
managerhent fees for 2007 alone, of which .one—half (approximately $432,750) was paid
to the Investment Consultant. | In additiﬁn to its 1.5% annual management fee, Andover
Management would have also received 1% of the profits of Andover LP and Andqver
: LLC in years during which these entities were profitable. After paying off the Investment
Consultant, the fees collected by Andover Management ended up in the pockets of |

Danziger, Markhoff and members of their families.
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Duties of Andover Management

62. Becéuse of its position as the control person of Andover and as the general
partner of a limited parm6rship and then a managing member of a limited liability
company, Andover Management owed a fiduciary duty to the limited partners of Andover
LP and the non—mandging members of Andover LLc; as the case maj;r be, as well as a
duty of undivided 10ya.1tjz to the interests of Andover LP and then Andover LLC.

| 63. banziger and Markhoff together own 100% of Andover Management’s
voting stock. Andover Management is wholly owned by Danziger, Markhoff, and their
immediate families.
Duties of Investment Consultant

64.  The Investment Consultant advised Andover Management on behalf of
Andover, pursuant to a contract between the Investment Consultant and Andover
Managf;-ment and between the Investment Consultant and Andover, imposing certain
responsibilities upon the Investment Consultant.

65.  The Investment Consultan‘g owed Andover Management, and through it to
Andover, that duty of care that would be afforded by a reasonably prudent investment
consultant under similar circumstances. |
Duties of Auditors

: 66. Aﬁdover Management reta.ined the Auditors t0 audit the financial
statements of Andover in accordance with GAAS and to issue an oﬁinion on whether

their financial statements were presented in conformity with Generally Accepted
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Accounting Principles ("GAAP"). As of the date of this Complaint, the ¢urrent Auditor
has not yet completed its audit of Andover LLC for the year ending December 31, 2008.
Acdordingly, all financial statements referred to in this Complaint are those of Andover
LLC’s predecessor-in-interest, Andover LP.

67.  Bach year the Auditors furnished the audited financial statements of
Andover LP to Andover Management together with an unqualifiéd Independent Auditor’s
Report.

68.  Each year, the unqualified Independent Auditor’s Report stated that the
Auditor in question had audited the financial statements in accordance with GAAS, that
the financial statements conformed with GAAP, and that the financial statements
presented fairly, in all material respects, the financial position-of Andover LP. For
example, the Independent Auditor’s Report for the financial statements of Andover LP
for the year ended December 31, 2007 stated that

We conducted our audit in accordance with auditing standards
generally accepted in the United States of America. Those
standards require that we plan and perform the audit to obtain
reasonable assurance about whether the financial statements are free
of material misstatement. An audit includes consideration of
mnternal control over financial reporting as a basis for designing
audit procedures that are appropriate under the circumstances....An
audit also includes examining, on a test basis, evidence supporting -
the amounts and disclosures in the financial statements, assessing
the accounting principles used and the significant estimates made
by management, as well as evaluating the overall financial
statement presentation. We believe that our audit provides a

reasonable basis for our opinion.

In our opinion, the financial statements referred to above present
fairly, in all material respects, the financial position of {Andover
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LP] as df December 31, 2007, and the changes in its net assets and
its cash flows for the year then ended, in conformity with
accounting principles generally accepted in the United States of
IAmezica.
Additionally, the Audifors afe subject to regulation by the American Institute of Certified
Public Accountants (the "AICPA™"), of which each of the Auditors is a member.

69.  The audited ﬁnsncial statements of Andover LP were furnished o Andover
Management with the knowledge and inteﬁtiod that Andover Managemedt in turn would
distribute them to Asdovér’s limited partners or noﬁ-managing members, as the case may
be, and with the knowledge and intention that the audited financial statements would be |
relied upon by Andover Management and Andover’s limited psrtners and/or oﬁhef
members.

70.  The AICPA has set forth its requirements for complianse with GAAS 111 its
Codification of Statements on Auditing Standards (the "AU"), which specify ‘that ".the
auditor has a responsibility to i:vlan'and perform the audit to obtain reasonable assurance
about whether the ﬁﬁsﬁcial stldfelméﬁts are ﬁ'ss of material misstatensent, w];e‘;her caused
by error or fraud." AU § 110.02. In so doing, "the auditor must obtain a sufficient
understanding of the entity and its environment, including its internal control, to assess
the risk of material misstatement of ﬂse financial statements whether due to error or fraud,
and to desigh the‘nat:ure, timing, add_e};tent of ‘ﬁllrther audit procedures." AU 8 150.02.-
Once it understands the entity and its environment and designed appropnate audit
procedures "the anditor must obtam sufﬁc1ent appropriate audit evidence by performing
audit procedures to afford a reasonable basis for an opinion regardmg the financial

statements under audit." Id
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71. Onel of the pﬁncipal standa}'ds of GAAS is thatl "the auditor must exercise
due professional care in the performance of the audit and the preparation of . the report.”
AU § 150.02. Amplifying on that standard, GAAS specifies that "due professional care
requires the auditor to exercise professional skepticism. Professional skepticism is an
attitude that includes a questioning mind and a critical assessment of andit evidence.”
AU § 230.07 (emphasis in original).

72.  An auditor’s professional skepticism is particularly critical when assessing
the possibility of fraud. GAAS notes that "because of the characteristics of fraud, the
auditor's exercise of professional skepticism is important when considering the risk of
material misstatlerlnent due to ﬁ'aud....Th;: auditor should conduct the engagement with a
mindset that recognizes the possibility that a material misstatement due to fraud could be
present, regardless of any past experience with the entity and regardiess of the auditor's
belief about management's honesty and mtegﬁty.. Furthermore, professional skepticism
reciuires an ;ongoing questioning of whether the information and evidence obtained
' sﬁggests that a material misstatement due tlo fraud has occurred. In exercising
| professional skepticism in gatheﬁ.ug and evaluating evidence, the auditor should not be
satisfied with Iess-than-persﬁasive evidence because of a belief that management is
honest." AU § 316.13.

73.  The auditor’s responsibility to e}I{ercisel professional skepticism_ extends to
information obtained from independent third parties like brokers and securities

custodians. GAAS notes that "there may be circumstances (such as for significant,
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uﬁusual year-end transactions that have a material effect on the financial statements or
where the [independént third party] respondent is the custodian of a material amount of
the andited entity’s assets) in which the auditor should exercise a heightened degree of
professional skepticism relative to these factors about the respondent. In these
circumstancés, the aunditor sﬁould consider whether there is sufficient basis for concluding
that the confirmation request is being sent to a respondent from whom the auditor can
~expect the response will provide meaningful and appropriate audit evidence." AU §
330.27.

74.  The Spéciﬁc requirements of GAAS a;pplicable to investment companies
such as Andover are set forth in the AICPA’s Audit and Accounting Guidel for
Investment Companies, including Chapter 2 as to audits of investment accounts and
Chapter 5 as to audits of investment companies with complex capital structures.

75. Uncier the applicable requirements, the Auditors were responsible for using
due professional care and judgment to, inter alia:

a) evalhate and determine the adequacy of arrangements for custody of
assets, including receiving adequate assurances that theré are proper controls over the
custody of assets held by others;

b) -conﬁrm the existence, custody and value of pertfolio securitieé both

~ atyear end and selected interim dates; |
c) test an appropﬁate_sample of portfolio transactions for proper

- authorization, extensions, trade dates and reasonableness of transaction pricing;
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d) test and evaluate calculations of incomé, gains and losses from
securities transactions;

€)  evaluate compliance with investment strategies; and

) assess additional factors, including non-financial factors, which may
have an impact on internal controls and the presentation of financial plosition and results.

The Media and Industry Insiders had Raised
a Number of Suspicions about Madoff and his Firm

76.  Even before the Old Offering Memorandum was first circulated in 2004, a

number of persons had already begun to express .sen'ous doubts regarding Madoff and his

firm.

77. InJune 2000 Credlt Suisse advised its customers to pull their investments out
of Madoffbecause it could not understand how he made money. See Elena Logutenkova and
Ben Holland, Saint Ossie Resisted Madoff as Credit Suisse Man Savior for UBS,
Bloomberg.com (Feb. 27,2009) <http://www.bloomberg.com/apps/news?pid
=20601109 &refer=home&sid= adL53F7_C9M0>.

78.  InMay 2001, the trade media raised serious concerns about the legitimacy of

Madoff and his firm:

[M]ost of those who are aware of Madoff's status in the hedce fund
world are baffled by the way the firm has obtained such consistent,
nonvolatile returns month after month and year after year....Those who
question the consistency of the returps...include current and former
traders, other money managers, consultants, quantitative analysts and
fund-of-funds executives, many of whom are familiar with the so-
called split-strike conversion strategy used to manage the assets.... They
noted that others who use or have used the strategy...are known to have
had nowhere near the same degree of success....Skeptics who express
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a mixture of amazement, fascination and curiosity about the program
wonder, first, about the relative complete lack of volatility in the
reported monthly returns. But among other things, they also marvel at
the seemingly astonishing ability to time the market and move to cash
nthe underlying securities before market conditions twrn negative; and
the related ability to buy and sell the underlying stocks without
noticeably affecting the market. In addition, experts ask why no-one has
been able to duplicate similar retumns using the sirategy and why other
firms on Wall Street haven’t become aware of the fund and its strategy
and traded against it, as has happened so often in other cases....

See Michael Ocrant, Madoff tops charts; skeptics ask how, MAR/HEDGE, May 2001, 1-3.

79. In May 2001, these concerns were amplified by the mainstream media:

Still, some on Wall Street remain skeptical about how Madoffachieves
such stunning double-digit returns using options alone. The recent
MAR Hedge report, for example, cited more than a dozen hedge fund
professionals, including current and former Madoff traders, who
questioned why no one had been able to duplicate Madoff’s returns
using this strategy. Likewise, three option strategists at major
mvestment banks told Barron’s they couldn’t understand how Madoff
churns out such numbers. Adds a former investor: "Anybody who’s a
seasoned hedge-fund investor knows the split-strike conversion is not
the whole story. To take it at face value is a bit naive."
See Erin A. Arvedlund, Don’t Ask, Don’t Tell, BARRON’S, May 7, 2001.

80.  In early 2003, after conducting routine due diligence, Société Générale put
Madoff and his firm on its internal blacklist, forbidding its invesiment bank from doing
business with him and strongly discouraging its clients from inveéting with him.

81.  The "red flags at Mr. Madoff’s firm were so obvious, said one banker with
direct knowledge of the case, that Société Geénérale ‘didn’t hesitate. It was very strange.””
SeeNelson D. Schwartz, Furopean Banks Tally Losses Linked to Fraud, NEW YORK TIMES,
December 16, 2008.
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82." A number of smaller invéstment advisers such as Acom Partuers and Aksia
also advised their clients to avoid Madoff because of their éoncerns about the number of red
flags surrounding him. |

83.  Andover Management and the Investment Consultant shouldhave known of
these concerns. Ata very minimum, they should ﬁave been awaré bf the concerns raised by
MAR/Hedge and Bé.rron’s about Madoff and his firm, into which they caused Andover to
commit aﬁproximately a quarter of ilts assets.

DEFENDANTS’ BREACH OF DUTY

Andover Management and the Investment Consultant
- breached their Duties to Andover

 84.  Andover Management and the Investment Consultant were obligated to
perform adequate due diligence, investigation and analysis prior to respectively causing and
fecommegding that Andover continually invest with Madoff and his firm.

85.  Additionally, Andover Management and the Investmen“c Consultant were
obligated to Iproperly monitor Andover’s policy of comﬁﬁng and then niaﬁtaining
approximately a quarter of its assets with Madoff and his firm. Andover Management,

together with the ,Invéstmént Consultént are "responsible for...monitoring the Managers’
' ﬁdhgrence to their stated investment strategies" throug;rh evaluating both "quantitative and
qualitative"” criteria "includirig analyses of: type of tradmg progralm; risk control; duiation
and speed of recovery from drawdowns; experience; organizational infrasu*ucture; and
degree of correlation with traditional investments_ such as sfocks and bonds." See Old

Offering Memorandum at 12; New Offering Memorandum at11.
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- Failure to Pérform Adequate Dug Diligeﬁce

86. . Had Andover Management and the Investment Consulfant conducted the
'proPér du¢ diligence, they would have learned of a number of "red flags" — warning signs,
irregularities, inconsistencies and unanswered questions - regarding Madoff and his firm,
which, inthe aggregate, should have caused éperson exercisiﬁg even a minimal level of care
to not invest or maintain the investment with him.

87. Héwever, Andover Management and the Investment Ca;msultant gave Madoff
and his firm complete discretion to manage approximately a quarter of Andover’s assets,
despite thel alarming number of "red flags" indicating that Madoff did not adhere to his stated
investment strategy. Andover Mgnagement and the Invéstment Consultant ignored these
"red flags" in violation of their respective duties to Andover:

a) Madoff and his firm purported to follow a "split-strike conversion”
strategy in his investments. This strategy is briefly summaﬁzed on page 14 of the Old
Offering Memora,ﬁdum and page 13 of the New Offering Memorandum. The stocks
involved in this S&ategy were supposed to highly correlate to the S&P 100 index. However,
the Madoff firm’s returns could not be independently duplicated by any disinterested
quantitative analyst, and a quantitative analyéis of the Madoff firm’s returns would have
indicated that its returns were in fact imposs_ible to achisve.

b)  Although Madoff and his firm purplorteld to iﬁvest ina basket of
securities highly correlated to the S&P 100index, his purported returns had a suspiciously

low 6% correlation to the performance of that index. See Testimony of Harry Markopolos
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before US House of Representatives Committee on Financial Services, February 4, 2009 (;he
"Markopolos. Testimony™).

) | Moreover, according to the Markopolos Tesﬁmony, there were not
enough S&P 100 index options in existence for the Manager to have used a split-strike
- conversion strategy for the amount of mone;r it purported to manage.

d) Madoffand lﬁs firm reported having pretematu:aliy low volatility and
achieving consistent, stable returns in every market environmént. A;:cording to the
Markopolos Testimony, the largest price decline reported by Madoff and his firm during any
one month was a suspiciously low -0.55 % (one-half of one percent) .I

e) Madoffand his firm purported to liquidate its positions at each year-end _
into US Trea.sury Bills. There is no épparent reason Why this should have been done at the

end of every year.

D Unlike most firms handling managed accounts, Madoff’s firm did not
prepare year-end statements for its clients.

g) The Madoff firm purported to initiate, execute, clear and administer its

own trades without an external custodian,

h) Key and control positions at the Madoff firm were held by Madoff’s
immediate family members | |

i) The Madoff firm did not have an in-house comptroller, relying instead
on an outside comptroller based in Bermuda. |

1) The éuditor ofthe Madéff firm consisted of a single CPA working from

a 13'x 18 office in Rockland County who, despite being the auditor of a multi-billion dollar
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enterprise, was not p'eer-reviewed or registered with the Public Company Accounting
Oversight Board. On March 18,2009, Madoff’s aﬁditor was named as a defendant in civil
and crininal proceedings related to the Madoff fraud. ‘
k)  TheMadoff firm did not permit Andover Management or Andover QP

o have electronic access to Andover’s account(s). Not providing clients with real-time
access to their account information gave Madoff and his ﬁ:m the time they needed to devise
and mamuifacture frandulent confirmation ticke;ts and monthly account statements. Not
providing electronic access prevented its clients from properly verifying that the Madoff firm
was getting the best execution and/or that the purported trades were in fact actually executed.

| | D As discussed 111 paragraphs 76 through 83 above, reports had appeared
questidning Mﬁdoff’ s legitimacy. Indeed, a number of respected firms had warned their
clients to steer clear of Madoff and his firm.
Failure to Properly Monitor |
| 88.  In addition to missing, ignoring, disregarding or failing to understand these
"red flags," Andover Management and the Inlvestment Consultant did not properly monitor
the Manager’s management of Andover’s money.

89.  Andover };{ad a managed account with Madoff and his firm. The Madoff firm -
sent Andover paper confirmation tickets reﬂectlng each trade he purportedly made onbehalf
_ of Andover, dlsclosmc the price at which each purchase or sa.le was supposedly made.

90.  Every month, Andover also received paper account statements from the

Madoff firm. These monthly statements also indicated the prices at which the Madoff firm
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purportedly purchased and sold the securities comprising Andover’s assets under
management. |

91.  Andover Management sho{lldb have promptly provided the Investment
Consultant with the confirmation tickets and monthly statements, and the Investment
Consulfant should havé asked Andover Management for the confirmation tickets and
monthly statéments if they were not provided. -

92.  TheInvestment Consultant could not dis‘charge its duty of care without having
reviewed the confirmation tickets and monthly statements.

93, Anciover Management and the Inx;‘estrnent Cbnsultant knew or were grossly
negligent in not knowing the NASD’s (subsequently, FINR A’ s) best exgcution rule, as well
as the Madoff firm’s common law and fiduciary duties to buy and sell securities for Andover
at the best possible price. See NASD Notice to Members 01-22, FINRA Rule 2320 ("Best
Execution and Interpositioning). |

94. Had Andover Management and/or the Iﬁvestmenf Consultant bothered to
compare the purchase and sale pricés on the conﬁﬁnaﬁon tickets and monthly statements
to each stock’s trading range for that they,' they each would have leamned that a significant
portion of the tradés purportedly executed by the Madoff firm Jay outside the daily' trading

‘range of the seéurities Madoff purported to purchase for Andover.

95.  Even standing alone, these out-of-range exgcutions should have indicated to
both Andover Management and the Investment Consultant that the Madoff firm was
fa‘bmc::ttu:ﬁ:r from whole cloth the contents of the confirmation tickets and monthly account

statements. Together with the other "red flags" described above, they should have put
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Andover Management and the Investment Consultant -on notice that there were serious
questionsregarding the Jack of any substantiation fof any of the profits purpoftedly generated
by Madoff and his firm.

96.  Evenifall ofthe purported trades were executed within the daily trading range
ofthe relevan? securities, Andover Management and/or the Invesuﬁent Consultant ;ﬁrould be
unable to verify that the Madoff fm:n‘had complied with its best executioﬁ obligations in the
absence of data indicating ﬁe times of day that the relevant orders were placed and executed.
Neither Andover Management nor the Investrment Consultant ever requested the appropriate
trading documentation from the Madoff firm. The failure of the Madoff firm to furnish such
documentation Iwould‘ have indicated that the confirmation tickets and monthly statements
were fabricated for Andover’s managed account.

97.  AndoverManagement and/or the Investment Consultant breached their duties
to Andover in failiﬁg to so examine the Madoff firm’s cpnfumation tickets and monthly
statements, failing to observe thatﬂMadofF and his firm regularly and repeatedly breached its
best execution obligations, or apparently failing to ta.k¢ any action upon learning of the same.

98.  The foregoing is a breach of fiduciary duty.

Thé Auditors Breached their Duties to Andover

99.  Each of the Auditors breached their duties to Andoverin connection w1th the
their anmual audits of Andover LP by failing to comply with GAAS by reason of, inter alia,

the following:
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a) failing to properly assess thel controls over the custpdy of portfolio
securities and to determine that there were inadequate controls over the custody of secuﬁties
purportedly held by Madoff and his firm;

b)  failingto confirm the existence, custody and value of portfolio securities
puﬁnofcedly held by Madoff and his firm both at year end and at any interim date_:s ;

c) failing to test é. sample of portfolio transactions purportedly executed
by the Madoff firm for prbper authorization, extensions, trade dates and reasonablenéss of
transaction pricing; |

d) - faﬂmg to properly test and evaluate the reported income, gains and
losses from securities transactions; |

e) failing to assess whether the investments purportedly made by Madoff
and his firm were consistent with their purported investment strategies; and

1) failing to appropriately assess the multiple "red flags" relating to the

- Madoff investments discussed in péragraph 87 above and how those factors may have an

impact on internal controls, the pre;sentation of financial position and results, and additional
andit testing to nﬂﬁgéte the n'sks highlighted by these "red flags.”

100. Had each of the Auditors properly planned and lﬁefformed their annual audits
in accordance with GAAS @d with proper consideration of the risks caused by Andover’s
investment of approximately 24% of its assets (in excess of $12.million) ina diécretioﬁary
account managed by an outside Ménag'er with mﬁltiple "red flag" warning signs, it would,
in 1I:he ‘absence of negligence, have undertaken additional testslrelating to the Madoff firm’s
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management and purported custody of Andover’s assets including but not limited to: (1)
andit tesi:s that did not rely exclusively upon the paﬁer confirmation tickets and account
statements sent by the Madoff firm to Andovef Management; (2) an assésémenft of Madoff
and his firm’s purported strategy of converting Andover’s investments to US Treaéury Bills
Cat year-end, including obtaining a credible eﬁplanation of tblS highly unusual practice; (3)
" additional conﬁﬁnation that the Madoff firm actually purchased and held US Treasury Bills
for Aﬁdover’s benefit at the eﬁd of each audit year; (4) conducting appropriate testing
procedures of the Madoff firm’s operations and internal control and custody procedures; and
(5) assessing and obtaining a credible explanation of why the trading _results of Madoff and
- his firm were significantly different from those which would be expected under the trading
strategy they purported to follow. |
101.  Had each of the Auditors complied with their professional duty by conducting
GAAS-compliant audits of Andéver,l that Auditor would have determined,inter alia, that:
a) there were inadequate controls over the custody of portfolio securities
purportedly held by the Madoff firm;
" b) that the portfolio securities purportedly held by the Madoff firm were
in fact non-existent and valueless; | |
) the transactions pmpoﬁedly executed by the Madoff firm were fictitious
in that él substantial pqrtion of thg transactions were listed at prices at which were objectively
unreasonable as they were outside the securities' tradiﬁg range for the date of the purported
transactions and there was no proper dolcumentary -sﬁbstaptiation for the execution of

Andover’s securities transactions purportedly made by the Madoff'ﬁrm; -
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d) the income, gains' and losses from securities transactions were false n
that they were based on objectively unreasonable trade prices;

e) the investments purportedly made by Madoff and his firm were
inconsistent with their purported investment strategy in thaf the returns claimed to hdve been
received were wﬂdly divergent from those to be expected from the stratégy and that Madoff
and his firm always converted the investments to cash or cash equivalents ét each year end;
and |

f) t];e-multiple "red flags" relating to the investments made by Madoffand
his ﬁrm discussed in paragraph 87 above, were indicators that the investment of
approxiﬁlatelya quarter of Anldover’s assets with the Managcr constituted a substantial audit
risk, and that had appropriate aﬁdit procedures to address that risk been undertaken, each of
the Auditors would have determined that the transactions purportedly?undertaken by the
Marager and the securities purportedly held by the Madﬁff firm were Whoﬂy fictitious.

102. Had the Auditors complied with their professional duty and conducted the
audits of An&over LP in compliance with GAAS, it would have not issued an unqualified
audit opinibns as to the financial position of Andover LP.

103. Had each of the Auditors not issiied such unqualified audit opinions, Andover
Management would not have caused Andover -to maintain its investment of approximately
a quarter of its assets with the Manager. |

- AS AND FOR A FIRST CAUSE OF ACTION
(Breach of Fiduciary Duty: Andover Management)

104.  Plaintiffs repleat and reallege paragraphs 1 through 103 as if they were fully

set forth herein,
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105. Andover Management owed a fiduciary duty to Andover LLC and Andovc;r
LP. |

106. Andover Management breached its fiduciary duﬁes to Andover LLC and
Andover LP by failing to conduct proper due diligence and failing to exercise reasonable |
care in giving Madoff and his firm free réign to manage approximately 24% of Andover’s
assets in spite of thel myriad "réd flags" and reports in the industry and media which should
have raised significant and troubling questions. |

107. Andover Management breached its fiduciary duty to Andover LLC and
Andover LP by improperly monitoring Andover’s investment With Madoff and his firm,
including the failure to adequately review the confirmation tickets and monthly account
statements. |

108. Andover Management failed to safely manage Andover’s capital, did not
investigate the "red flags" even as they were reported in the press, and together with the
Auditors, did not provide Andover with accurate financial statements. |

109. ' Approximately 24% of Andover’s assets have been rendérea worthless as the
proximate result of Andover Management breaching its ﬁdﬁciary dutl'y, thereby damaging
Ar_.ldover LLC in an amount in excess of §75,000 to bé detérmined at trial

. AS AND FOR A SECOND CAUSE OF ACTION
(Aiding and Abetting Breach of Fiduciary Duty: Danziger and Markhoff)

110. Plamtiffs repeat and reallege paragraphs 1 through 109 as if they were fully set
forth herein,
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11 1 Andover Management owed a fiduciary duty to Andover LLC and Andover
LP.. |

112. - As the control persons of Andover Management, and as attorneys, Danziger
and Markhoff knew known that Andover Management owed a fiduciary duty to Andover

'LLC and Andover LP. |

113.  As the control persons of Andover Maﬁagement, and as attorneys, Danziger
and Markhoff knew that Andover Managem;:nt had breached its fiduciary duty to Andover
LLC and Andover LP by virtue of the reasons set forth in paragraphs 1 through 109.

114. Danziger and Markhoff substantially assisted Andover Management’s breach
of ﬁducigry duty by creating, pérsonally overseeing and supervising the processes, and
setting the standards (orlack thereof), under which Andover Management selected Madoff
and his firm 4s the Managér of approximately 24% of Andover’s assets and under which
Andover Management purported to continually monitor the Manager’s performance.
Danziger and Markhoff’s personally lax or nonexistent monitoring caused Andover
Management to breach its fiduciary duties to Andover LLC and Andover LP.

115. Danziger and Markhoffaffirmatively caused Andover Management to abdicate
its duty to oversee the Manager and ensure that Andover’s 'aséets were properly invested and
that the Manager w_as' adhering to its stated investment strategy.

116. As set forth in paragr_aph.s 1 thréugh 109, Andpver was damaged as the result

- of Andover Management’s breach of fiduciary duty.
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117. Andoverhas been damaged in an amount to be determined at trial in excess of
$75,000 as a proximate result of Danziger and Markhoff’s aiding and abetting Andover
Management's breach of its fiduciary duty.

AS AND FOR A THIRD CAUSE OF ACTION
(Gross Negligence: Andover Management)

118.  Plaintiffs repeat and reallege paragraphs 1 through 117 as if they were fully
set forth herein. | B |

119. Andover Managemenlt owed Andoafer LLC and Andover LP a duty to use
reasonable care in selecting Andover’s investment managers. |

120. Andover Managemant was grossly negligent m failing to conduct proper doe
diligence before committing and continuing to maintain appfoXim‘ately a quarter of |
Andover’s assets with Madoff and his ﬁnn m light of the myriad "red flags" and reports
surrounding the Manager.

'121.  Andover Management was grossiy negngent by nnproperly rnomtonng”
Andover’s Imvestment with the Manager mcludmg the failure to adequately review
Andover’s confirmation tickets and monthly account statements.

| 122. Andover hlas been damaged in an arnount tobe determined at trial in excess of
$75,000 as a proximate result of the actions of Andover Management.

AS AND FOR A FOURTH CAUSE OF ACTION
~ (Negligence: Investment Consultant)

123 Plamtlffs repeat and reallege paragraphs 1 through 122 as if they were fully set

forth hereln



124. | The Investment Consultant owed a duty of reasonable care to Andover
Management and through Andover Managemént to Andover LLC and IAndover LP.

125. The Investment Consaltant breached its duty of care because it was negligent
. inrecommending that Andover initially invest approximately a quarter of its assets and then
maintain that level of investﬁlent with the Manager wiﬂlout-conducting the‘ Iproper due
diligence and in light of the myriad "red flags" and reports surrounding the Manager and its
principals. |

126. The Investment Consultant was negligent in monitoring the investment of
almost a quarter of Anciover’s assets with the Manager, including the failure to adequately
review Andaver’s_conﬁrmation tickets and monthly account statements.

127. - Andoverhas been damaged in an amount to be determined at trial in excess of
$75,000 as a proximate result of ﬂae actions of the Investment Consultant.

AS AND FOR A FIFTH CAUSE OF ACTION
(Breach of Contract: Investment Consultant)

128. Plaintiffs repéat andreallege paragraphs 1 through 127 asif thay were fully set
forth herein.

129.. The Investment Consultant provided its services parsua.nt toseparate contracts |
with Atidovér Management and Andover LLC. | |

130.I Andover was an intended third-party beneﬁciaryl of 'ahe IInvestrﬁen_t
Consultant’s contract with Andover Management.

131. The Investment Consuitant breached its. ¢ontractual abligaﬁons by

recommending that Andover initially invest approximatelyla quarter of its assets, and then
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maintain that level of investment with thg M;Lnager without conducﬁng the proper due
diligence, especially in light of the myriad "red flags" smropndmg that company and
DUMETous inﬂustrj and media reports.

132. TheInvestment Consultant breached 1ts contractual obligations by improperly
monitoring Andover’s investmen‘ﬁ with the Manager, including the failure to adequateiy
review Andover’s confirmation tickets and monthly account statements issued by the Madoff |
firm. |

133. Andover was damaged in an amount to be determined at trial in excess of
$75,000 as a proximaté result of the Investment Consultant’s breach of its contracts with
Andover Management and/or Andover LLC. | |

AS AND FOR A SIXTH CAUSE OF ACTION -
(Unjust Enrichment: Andover Management)

134.  Plaintiffs repeat and reallege paragraphs 1 through 133 as if they were f;JHY set
forth ilerein. |

135. ;ﬁ\ndover quagement’s conduct has resulted in approximately 24% of
Andover’s assets being rendered worthless.

136. ~Andover Management charged and collected from the limited partners and
non-managing members of, respectively, Andover LP and Andover LLC, monthly
.managemant fees and a pérbentage annual profit allocation amounting in the aggregate to
millions of dollars, despite Andc'wqr Ma_magement’s breach of fiduciary duty and/or gross
negligence in causing Andover to initially invest approximately a quarter of its assets and

‘then maintain this level of investment with the Manager without having performed adequate
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due diligence and in spite of thé myriad "red flags” and reports in the industry and media
sur_roﬁnding Madoff and his firm.

137. Andover Management abdicated its duty to monitor thé Manager’s
performance and adherence to its stated investment objectives after having made the decision
to continually entrust approximately a-quﬁrter Andover’ s- Iassets to it.

138. | As approximately 24% of Andbver’s investment was fictitious, Andover
M@agement 1s not entitled to receive any funds from Andover or its limited partners or 11611-
managing members, as the case may be, representing any allocation of profits from this
fictitious investment. Nevertheless, Andover Manaéement received and kept the eﬁtirety of
its annual profit allocations notwithstanding that a significant portion of those profits was
nonexistent in that they were attributable to a wholly fictitious investment.

139. Andover Ménagement has been unjustly enriched.

140,  Equity requires that Andover Management disgorge its unjust enrichment to
Andover in an amount in excess of $75 ,000 to be determined at trial. ‘

AS AND FOR A SEVENTH CAUSE OF ACTION
- (Negligence: Auditors) -

141.  Plaintiffs repeat and reallege paragraphs 1 through 140 as ifthey were fully set
forth herein : |

142. Bach ofthe Auditors had a professipnal duty 1':0 Andover _fo conduct their audits
of Andover LP with due professional care and in accordance with GAAS.

143. Each of the breached their duty by faﬁing to conduct its audits with due

professional care and in accordance with GAAS.
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144. Each of the breach of duty damaged Andover an amount m excess of $75,000
to be determined at trial. | |

WHEREFORE, plaintiffs demand judgment on behalf of Andover LLC as follows:

1. Determining that this 1s a proper derivative action, that Plaintiff is a fair and
adeqﬁate representative of Andover, and that demand on Andover Managen:;ent to bring this
action 1s excused as it would be futile;

2. Awarding Andover such monetary damages as are determined at trial in an
amount in excess of $75,000;

3. Awarding Plaintiff the costs and disbursements of this action, including

reasonable attorneys’ fees, and

4, Granting such other and further relief as the Court deems just and proper.

H T & ASSOCIATES, P.C.
By: X u\ﬁ/L

Daniel Tepper, Esq.

275 Madison Avenue, 282 Floor
New York, NY 10016

(212) 490-3232

Dated: - New York, New York
March 31, 2009

Attorneys for Plaintiffs
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