Hearing Date and Time: August 18, 2010 at 10:00ra. (Prevailing Eastern Time)
Objection Date and Time: August 11, 2010 at 4:00.m. (Prevailing Eastern Time)

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

Richard P. Krasnow

Attorneys for Debtors
and Debtors in Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________________________________________________ X
Inre Chapter 11 Case No.
LEHMAN BROTHERS HOLDINGS INC., etal., :- 08-13555 (JMP)
Debtors. -: (Jointly Administered)
___________________________________________________________________ X

NOTICE OF DEBTORS’ MOTION, PURSUANT TO SECTION 362 OF THE
BANKRUPTCY CODE, FOR AN ORDER MODIFYING THE AUTOMAT IC STAY
TO ALLOW ADVANCEMENT UNDER DIRECTORS AND OFFICERS | NSURANCE
POLICIES BY CONTINENTAL CASUALTY COMPANY, CERTAIN U NDERWRITERS
AT LLOYD'S LONDON AND U.S. SPECIALTY INSURANCE COMP_ANY

PLEASE TAKE NOTICE that a hearing on the annexeditdoof Lehman
Brothers Holdings Inc. (“LBHY) and its affiliated debtors in the above-refereshchapter 11

cases (together, the “DebtOrfor relief from the automatic stay, to the extepplicable, to

permit Continental Casualty Company (“ContinehtaCertain Underwriters at Lloyd’s London
(“Lloyd’s™) and U.S. Specialty Insurance Company (*U.S. $8¢) to make payment of
covered defense costs, advancement of coveredsdedests or both incurred by the Debtors’
current and former officers, directors, and empésythat have been named as defendants in
various legal proceedings, all as more fully démadiin the Motion, will be held before the
Honorable James M. Peck, United States Bankruptdge) at the United States Bankruptcy

Court, Alexander Hamilton Customs House, Courtrdifyh, One Bowling Green, New York,
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New York 10004 (the “Bankruptcy Colxton August 18, 2010 at 10:00 a.m. (Prevailing

Eastern Time) (the “Hearing).

PLEASE TAKE FURTHER NOTICE that objections, if artig,the Motion shall
be in writing, shall conform to the Federal Rulé8ankruptcy Procedure (the “Bankruptcy
Rules) and the Local Rules of the Bankruptcy Courtttoe Southern District of New York,
shall set forth the name of the objecting partg, lthsis for the objection and the specific grounds
thereof, shall be filed with the Bankruptcy Coudatronically in accordance with General Order
M-242 (which can be found at www.nysb.uscourts.doyvjegistered users of the Bankruptcy
Court’s case filing system and by all other pariremterest, on a 3.5 inch disk, preferably in
Portable Document Format (PDF), WordPerfect, orahgr Windows-based word processing
format (with two hard copies delivered directly@bambers), and shall be served upon: (i) the
chambers of the Honorable James M. Peck, One Bgw@neen, New York, New York 10004,
Courtroom 601; (ii) Weil Gotshal & Manges LLP, 7bifth Avenue, New York, New York
10153, Attn: Richard P. Krasnow, Esq., attorne@ydlie Debtors; (iii) the Office of the United
States Trustee for the Southern District of Newky(dne “U.S. Truste®, 33 Whitehall Street,
21st Floor, New York, New York 10004 Attn: Andy Me-Rivera, Esq., Paul Schwartzberg,
Esq., Brian Masumoto, Esq., Linda Riffkin, Esq.ddmacy Hope Davis, Esq.; (iv) Milbank,
Tweed, Hadley & McCloy LLP, 1 Chase Manhattan Pl&#aw York, New York 10005, Attn:
Dennis F. Dunne, Esq., Dennis O’Donnell, Esq., Bwan Fleck, Esq., attorneys for the official
committee of unsecured creditors appointed in tieases; (v) Wiley Rein, LLP, 1776 K Street
NW, Washington DC 20006, Attn: William Smith, Esqnd Mary Catherine Martin, Esq.,
attorneys for Continental; (vi) Mendes & Mount, LLP50 7th Avenue, New York, New York

10019, Attn: Arthur Washington, Esq. and Pamela®&adlo, Esq., attorneys for Lloyd’s; (vii)
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Wiley Rein, LLP, 1776 K Street NW, Washington DAR6, Attn: Kimberly M. Melvin,
attorneys for U.S. Specialty; and (viii) any persorentity with a particularized interest in the
Motion, so as to be so filed and received by nerldtanAugust 11, 2010 at 4:00 p.m.

(Prevailing Eastern Time)(the “Objection Deadlir®.

PLEASE TAKE FURTHER NOTICE that if an objectionttee Motion is not
received by the Objection Deadline, the relief esjad shall be deemed unopposed, and the
Bankruptcy Court may enter an order granting tefreought without a hearing.

PLEASE TAKE FURTHER NOTICE that objecting partiege aequired to attend
the Hearing, and failure to appear may resultliefrbeing granted or denied upon default.
Dated: July 27, 2010

New York, New York

/s/ Richard P. Krasnow
Richard P. Krasnow

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

Attorneys for Debtors
and Debtors in Possession
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Hearing Date and Time: August 18, 2010 at 10:00ra. (Prevailing Eastern Time)
Objection Date and Time: August 11, 2010 at 4:00.m. (Prevailing Eastern Time)

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

Richard P. Krasnow

Attorneys for Debtors
and Debtors in Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________________________________________________ X
Inre Chapter 11 Case No.
LEHMAN BROTHERS HOLDINGS INC., etal., :- 08-13555 (JMP)
Debtors. -: (Jointly Administered)
___________________________________________________________________ X

DEBTORS’ MOTION, PURSUANT TO SECTION 362 OF THE
BANKRUPTCY CODE, FOR AN ORDER MODIFYING THE AUTOMAT IC STAY
TO ALLOW ADVANCEMENT UNDER DIRECTORS AND OFFICERS | NSURANCE
POLICIES BY CONTINENTAL CASUALTY COMPANY, CERTAIN U NDERWRITERS
AT LLOYD'S LONDON AND U.S. SPECIALTY INSURANCE COMP_ANY

TO THE HONORABLE JAMES M. PECK
UNITED STATES BANKRUPTCY JUDGE:

Lehman Brothers Holdings Inc._(“LBFland its affiliated debtors in the above-
referenced chapter 11 cases, as debtors and debfmssession (together, the “Debtaad,
collectively with their non-debtor affiliates, “Lefari’), file this Motion and respectfully

represent:

Preliminary Statement

1. On two prior occasions, the Debtors have soughtodmained orders
modifying the automatic stay provided for undertimec362(a) of title 11 of the United States

Code (the “Bankruptcy Cod to the extent applicable, to remove any impeghits to payment
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by the Debtors’ primary and first excess directarsd officers’ liability and fiduciary liability
insurers of defense costs and fees that curreotmer directors, officers, and employees of the
Debtors were incurring as defendants in ongoingradsecurities lawsuits and regulatory and
other investigations. By this Motion, the Debtors seek the entry ofdemtical form of order
granting relief from the automatic stay with regpgecContinental Casualty Company
(“Continentat), Certain Underwriters at Lloyd’s London and LamdMarket Company
subscribing to policy no. QA0160907 (collectivelydyd’s”), and U.S. Specialty Insurance
Company (“U.S. Specialty, the second, third and fourth excess insur@spectively, of the
Debtors’ primary directors and officers liabilitysurance coverage.

2. For Claim$ made against the Individual Defendants (definddvie

during the period from May 16, 2007 to May 16, 200& Debtors purchased a primary policy

from XL Specialty Insurance Company (“Xland said policy the *2007-2008 Primary D&O

Policy’ or the “Primary Policy).® The Debtors also purchased excess coverageisqethiod

from a number of other carriers of up to $250 millin the aggregate. The excess policies
(together with the Primary Policy, the “Policigare all “follow form” policies subject to
additional independent terms and conditions. T)dahe terms and conditions of the excess

coverage are governed by the 2007-2008 Primary P&{iry, but each excess insurer’s

! SeeOrder Granting Motion Pursuant to Section 362 a&f Bankruptcy Code for an Order Modifying
the Automatic Stay to Allow Advancement Under Minescand Officers and Fiduciary Liability
Insurance PoliciegBankr. S.D.N.Y. March 25, 2009) [Docket No. 3220j “XL Ordef); Order
Granting Motion Pursuant to Section 362 of the Bapkcy Code for an Order Modifying the Automatic
Stay to Allow Advancement Under Directors and @$i¢esurance Policy by Federal Insurance
Company (Chubb)Bankr. S.D.N.Y. November 23, 2009) [Docket NoO6P(the “Chubb Ordéy.

2 Capitalized terms not defined herein shall haventeanings ascribed to them in the Policies.

% A copy of the 2007-2008 Primary D&O Policy is aree hereto as Exhibit “A.”
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obligations are subject to certain additional tersush as limits of liability, and are triggered
only after all Loss within the underlying layersaufverage has been paid.

3. On March 25, 2009, the Court entered the XL Orddaich modified the
automatic stay to allow for the payment by XL o flall amount of the primary limits of
liability of $20 million, subject to the terms dfeé Primary Policy. On November 23, 2009, the
Court entered the Chubb Order. Chubb is thelassdr excess insurer and agreed to provide
coverage of $15 million in excess of $20 milliddue to the continued state of ongoing legal
proceedings, however, Chubb’s $15 million firstess limit of liability is expected to be
exhausted before Chubb pays all of the bills tlaaehalready been submitted to it for the
defense of covered matters. Accordingly, the imhlial insureds will need to look to the second
excess insurance Policy issued by Continental, lmdv@as procured pre-petition by the Debtors
for the benefit of their directors, officers, amdmoyees, and which provides up to $10 million
in coverage in excess of $35 million. Based uposvéew of the bills that have already been
submitted to Chubb, it is anticipated that the 8iillion second excess Policy issued by
Continental will be exhausted by August of thisry@ad as a result, the individual insureds will
need to look to Lloyd’s to advance defense costisfems when the third excess insurance Policy
issued by Lloyd’s is triggered. The Lloyd’s Poliegis a limit of liability of $10 million in
excess of $45 million. Based on the current ratdefense cost expenditures, the $10 million
third excess insurance issued by Lloyd’s couldxdeasted by the end of October 2010. The

individual insureds then would need to look to USBecialty, the fourth excess insurer, to
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advance fees and expenses when the fourth exsesamae is triggered. U.S. Specialty issued
up to $15 million in coverage in excess of $55 imrill*

4. As with the primary and first excess insurers, log Motion, the Debtors
seek to assure Continental, Lloyd’'s and U.S. Sjigdizat they can make payment of directors
and officers coverage of defense costs and feé®utitoncern that, if the automatic stay is
otherwise applicable, they are violating the autborstay.

5. Confirming Continental, Lloyd’s and U.S. Speciadt@bility to pay such
defense costs and fees is in the best interest® debtors’ estates and creditors becansey,
alia, it will avoid the possible collateral estoppdieet on the Debtors that could result if the
individuals’ inability to defend themselves weregige rise to judgments and findings that
impacted direct claims against the Debtors. Fumloee, the interests of the Debtors’ estates, if
any, in the proceeds of the applicable insurandieypis expressly subordinate to the interest of
the individual insureds. Specifically, the appliinsurance policy provides that the Debtors
have rights to the insurance proceeds only afeerrtbured individuals are fully reimbursed for
any Loss, including defense costs. Thus, grartiegelief requested by this Motion is unlikely

to have any adverse effect on the Debtors’ estatd<sreditors.

Background
6. Commencing on September 15, 2008 and periodidadisetfter (as

applicable, the “Commencement Dajé BHI and certain of its subsidiaries commenedth

this Court voluntary cases under the BankruptcyeCobhe Debtors’ chapter 11 cases have been

consolidated for procedural purposes only and aneghjointly administered pursuant to Rule

* A copy of the Continental excess Policy is attaichereto as Exhibit “B.” A copy of the Lloyd’s eess
Policy is attached hereto as Exhibit “C” A copytlo¢ U.S. Specialty excess Policy is attached beret
Exhibit “D.”
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1015(b) of the Federal Rules of Bankruptcy Procedtire “Bankruptcy Rulés The Debtors

are authorized to operate their businesses andgedhair properties as debtors in possession
pursuant to sections 1107(a) and 1108 of the Baé&yuCode.

7. On September 17, 2008, the United States TrustegbddSouthern
District of New York (the “U.S. Trusté&pappointed the statutory committee of unsecured

creditors pursuant to section 1102 of the Bankyu@iade (the “Creditors’ Committ&e

8. On September 19, 2008, a proceeding was commemckn the
Securities Investor Protection Act of 1970 (“SIPavith respect to Lehman Brothers Inc.
(“LBI™). A trustee appointed under SIPA (the “SIPC Tedy is administering LBI's estate.

9. On January 19, 2009, the U.S. Trustee appointedrARt Valukas as
examiner in the above-captioned chapter 11 caBesHExaminet) and by order, dated January
20, 2009 [Docket No. 2583] the Court approved th®.Jrustee’s appointment of the Examiner.

On March 11, 2010, the Examiner filed its reporttvthe Court (the “Examiner’'s RepQrt

[Docket No. 7531].

10.  On April 14, 2010, the Debtors filed their revigetht chapter 11 plan
[Docket No. 8330] and disclosure statement forrtherised joint chapter 11 plan pursuant to
section 1125 of the Bankruptcy Code [Docket No.2333

Jurisdiction

11.  This Court has subject matter jurisdiction to cdesiand determine this
matter pursuant to 28 U.S.C. § 1334. This is a pooceeding pursuant to 28 U.S.C. 8 157(b).

Lehman’s Business

12.  Prior to the events leading up to these chapteasés, Lehman was the

fourth largest investment bank in the United Stafésr more than 150 years, Lehman has been
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a leader in the global financial markets by sentmgfinancial needs of corporations,
governmental units, institutional clients and induals worldwide.

13.  Additional information regarding the Debtors’ bussses, capital
structures, and the circumstances leading to thex@ncement of these chapter 11 cases is
contained in the Affidavit of lan T. Lowitt Pursuato Rule 1007-2 of the Local Bankruptcy
Rules for the Southern District of New York in Soppof First-Day Motions and Applications,
filed on September 15, 2008 [Docket No. 2].

Relief Requested

14.  The Debtors seek the entry of an order grantinigfrsbm the automatic
stay provided for in section 362(a) of the Bankeypfode, to the extent that it applies, to allow
payments and/or advancements by Continental, Logdd U.S. Specialty of defense costs that
are, or will become, owing to the Individual Defants under the Continental, Lloyd’s and U.S.
Specialty Policies. The Debtors further requeat the Court waive the requirements of
Bankruptcy Rule 4001(a)(3) and direct that the pgtanting the requested relief be effective
immediately.

The Debtors’ Directors and Officers Liability Insur ance Policies

15.  Pursuant to their advancement and indemnificatldigations expressed
in their by-laws and certificate of incorporatidhe Debtors purchased primary and excess
directors’ and officers’ liability (“D&Q) insurance, which provides coverage for the Dedito
current and former officer, directors, and emplsy®econnection with civil, criminal,
regulatory and other actions and investigations.néted above, for Claims made against the
Individual Defendants during the period from May 2607 to May 16, 2008, the Debtors
purchased a Primary and sixteen excess D&O Polxi@ading, in the aggregate, $250 million

in D&O coverage.
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16.  Subject to their terms, conditions, limitations axdlusions, the
Continental, Lloyd's and U.S. Specialty PolicieyeoLoss (including defense costs, expenses,
settlements, and judgments) incurred as a resi@taims made during the Policy Period where
such Loss exceeds $35 million, $45 million and 88lion, respectively, arising from Wrongful
Acts allegedly committed by the Individual Defenttaim their capacity as directors, officers or
employees of LBHI and its subsidiaries. Coveraggeu Insuring Agreement (A) for non-
indemnifiable loss (“Side A of the Policies is immediately available to Ined Persons, which
includes certain of the Debtors’ present and foraficers, directors, and employees, for any
Loss resulting from Claims made under the Polithes is not otherwise advanced or
indemnified by the Debtors by reason of their ficiahinsolvency.

17.  Furthermore, endorsement 22 of the 2007-2008 Pyild&O Policy to
which the excess Policies follow form contains adRty of Payments” provision, which
provides that when competing claims for coveraggeuboth Side A, as described above, and
Insuring Agreement (B) (covering indemnifiable @kamade against Insured Persons) are made
under the Policies, “the Insurer shall pay thatd,alsany, which the Insurer may be liable to pay
on behalf of the Insured Persons under Insuringgéagpent (A)....” Thus, the 2007-2008
Primary D&O Policy and each of the excess Polidigsyirtue of Insuring Agreement A and the
Priority of Payments endorsement, provides fonnm@ediate payment of the Individual
Defendants’ defense costs and expenses ahead pagment that may be made to the Debtors.

The Legal Proceedings

18.  Certain former and current directors, officers, antployees of the

Debtors (collectively, the “Individual Defendafjtare defendants in one or more of multiple

civil actions brought on behalf of purported clasaad individuals and/or are within the scope

of certain arbitrations or criminal, regulatoryaiher investigations (collectively, the “Legal
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Proceedingy described below. Though Debtors were namedeésndiants in some of the Legal
Proceedings, they are not participating in those@edings due to the automatic stay.

19.  Both prior to and after the collapse of the Lehraaterprise in September
2008, various securities actions were commenceihstgaertain officers and directors in both
federal and state court. Many of these actionsrgsamong other claims, violations of sections
10(b) and 20(a) of the Securities Act of 1934, sadions 11, 12 and 15 of the Securities
Exchange Act of 1933 (the "Securities Actand arise from various alleged wrongful actiahs
certain Individual Defendants in connection witlg#ties issued by LBHI. Most of these
actions have been consolidated at least for paégtirposes before the Honorable Lewis Kaplan
in the United States District Court for the SouthBrstrict of New York. A second set of
actions alleging violations of sections 11, 12, a6f the Securities Act arise from alleged
wrongful actions of certain of the Individual Detlamts in connection with the plaintiffs’
purchase of mortgage-backed securities. Thesenadtiave been consolidated and are also
before Judge Kaplan. There are additional actiwrabitrations against certain Individual
Defendants arising out of Lehman-issued securiéigstion-rate securities, issues common to the
class actions and other alleged conduct of Deb#siserting claims under the federal securities
laws and various state laws, and arising from weriglegedly wrongful actions of certain of the
Individual Defendants.

20.  Additionally, both the United States Departmenfustice (by and
through the United States Attorney’s Offices fag outhern and Eastern Districts of New
York, and for the District of New Jersey) as walltae United States Securities and Exchange
Commission and the New Jersey Bureau of Securiteage commenced formal grand jury and

regulatory investigations concerning the circumsgsrsurrounding the collapse of the Lehman
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enterprise and have issued various requests apoaoas to both the Debtors and various
Individual Defendants.

21.  In connection with the Legal Proceedings, the Ilial Defendants have
incurred and will continue to incur defense cosid gees. Prior to the Commencement Date, in
the ordinary course of business and pursuant teethes of their by-laws, the Debtors
indemnified and covered their officers and direstimr defense costs incurred in legal
proceedings. Subsequent to the Commencement lixateyer, the Debtors have been unable to
continue to advance defense costs to the IndiviDeéndants. That is why the Debtors sought
the XL Order and the Chubb Order. As noted abbueever, the $20 million Primary Policy
issued by XL has been exhausted, and the firstseX¥eslicy issued by Chubb is expected to be
exhausted before Chubb pays the bills that haeadyr been submitted to it. Thus,
Continental’s second excess Policy will soon bggired. It is anticipated that the third excess
Policy, issued by Lloyd’s, will be triggered in Augt 2010, and the fourth excess Policy, issued
by U.S. Specialty, may be triggered in October 20A0cordingly, the Debtors are seeking the
relief requested herein to ensure that the Indaliefendants will continue to have access to
funding of additional defense costs under, andisterg with, the terms of the Continental
Policy, the Lloyd’s Policy and the U.S. SpecialgliBy.

Cause Exists to Grant the Relief Requested

22.  Pursuant to the XL Order and the Chubb Order,@loisrt has granted
relief with respect to the primary insurer andtfegcess insurer that is identical to the relief
sought in this Motion, based on rights and oblmagvis-a-visthe Debtors and Individual
Defendants that are governed by the same termsanttitions followed by the Continental,

Lloyd’'s and U.S. Specialty Policies. Accordinghgcause cause to modify the automatic stay to
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allow the primary and first excess insurers to ma&gments under their Policies was found to
exist,a fortiori, such cause exists here as well with respecetedicond, third and fourth excess
insurers. If, however, the Debtors must indepetigel@monstrate that such cause exists with
respect to Continental, Lloyd’s and U.S. Speciaty/described below, it is beyond peradventure
that such a modification of the automatic stay sranted.

A. The Policy Proceeds Are Not Property of the testa

23.  Section 362(a)(3) of the Bankruptcy Code providesah automatic stay
of any action seeking to obtain possession or eseoontrol over property of the bankruptcy
estate. Itis well settled that insurance poliees property of the estate and covered by the
automatic stay provisions of the Bankruptcy Co8ee MacArthur Co. v. Johns-Manville Cqrp.
837 F.2d 89 (2d Cir 1988). However, courts hastimfjuished between ownership ghaicy
and ownership of thproceed=f a policy. While courts have not been unifomtheir analysis,
where a policy provides for payment only to a thpedty — such as payments to officers and
directors under an executive insurance policy wioere the debtor has a right of coverage or
indemnification, but such right is hypotheticalspreculative, courts have held that the proceeds
of such policy are not property of the bankruptstate. See, e.gln re Adelphia Commc’ns
Corp, 298 B.R. 49, 53 (S.D.N.Y. 2003) (holding thaturence proceeds were not property of
the estate where it had not been suggested thairddtad made any payment for which they
may be entitled to indemnification under policytieat any such payments were then
contemplated)tn re Allied Digital Techs., Corp306 B.R. 505, 510 (Bankr. D. Del. 2004)
(holding that proceeds of D&O insurance policy weog property of the estate where debtor’s
indemnification right under the policy was specuiaiand direct coverage of debtor under

policy was hypothetical)n re La. World Exposition, Inc832 F.2d 1391, 1401 (5th Cir. 1987)
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(holding that proceeds of a D&O policy belongedyawl the officers and directors and,
therefore, were not property of the estateye World Health Alternatives, Inc369 B.R. 805,
809 (Bankr. D. Del. 2007) (when proceeds of a padie payable to the directors and officers
and not the estate, the proceeds are not propktite @state)see In re First Cent. Fin. Corp.
238 B.R. 9, 18 (Bankr. E.D.N.Y. 1999) (holding teatumstances that may give rise to entity
coverage were highly remote and therefore proceeds not property of estate).

24. In determining whether proceeds are property okstate, courts review
the “language and scope of the policy at issudlied Digital, 306 B.R. at 509See also In re
CyberMedica, In¢.280 B.R. 12, 16 (Bankr. D. Mass. 200@)re Jones179 B.R. 450, 455
(Bankr. E.D. Pa. 1995) (respective rights of debtord non-debtors to insurance proceeds “must
be ascertained by reference to the parties’ caniahaghts pursuant to the interpretation of the
pertinent contractual provisions under applicakdg¢eslaw”).

25.  Here, the Primary D&O Policy — to which the Contited, Lloyd’s and
U.S. Specialty Policies follow form — contains arambiguous priority of payments
endorsement that expressly subordinates the raftikee Debtors to proceeds payable under the
Policies to the rights of the Individual Defendani$he priority of payment endorsement is an
enforceable contractual provision and should beslgpfor the benefit of the Individual
Defendants as intende&ee In re EnroiCorp., Case No. 01-16034 (Bankr. S.D.N.Y. Apr. 11,
2002) [Docket No. 3278] (holding that priority ciyment provision was an enforceable
contractual right§. In addition, because none of the Debtors aréqgisating in the Legal

Proceedings, and have only been requested to pradutain documents in connection with the

®> A copy of the Court’s bench ruling Enronis attached hereto at Exhibit “E.”
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government or other investigations, the likelihdloat the Debtors may require coverage under
the Policies is remote. As the court explainethire Laminate Kingdom LLC

[T]he Court believes the depletion of proceedsay fhe [c]osts of [d]efense
[ijncurred by the officers and directors] does dibhinish the protection afforded
the estate’s assets under the terms of the Polibg. Policy’s “Priority of
Payments Endorsement” specifically requires thafitoceeds be uséidst to

pay non-indemnifiable loss for which coverage isvited under Coverage A of
this Policy, which coverage includes the [officeatsd director’s costs of
defense]. Then, only after such payments are naamtkeonly if proceeds remain
after payment of such [c]osts of [d]efense, wi# ffrustee or the estate be paid
any proceeds. Thus, under the language of theyPitdelf, the estate has only a
contingent, residual interest in the Policy’s pext® and, payment of the
proceeds in accordance with the “Priority of Payteéimdorsement” does not
diminish the protection the Policy affords the &stas such protection is only
available after the [c]osts of [d]efense are paid.

No. 07-10279-BKC-AJC, 2008 WL 1766637, at *3 (BarkiD. Fla. Mar. 13, 2008).

26.  Consistent with the purpose of such policies, tkétDrs purchased the
Policies primarily to provide insurance coveragéhr officers and directors, including the
Individual DefendantsSee In re First Cent. Fin. Cor238 B.R. 9, 16 (Bankr. E.D.N.Y. 1999)
(“In essence and at its core, a D&O Policy remaigsfeguard of officer and director interests
and not a vehicle for corporate protection.”). Thebtors’ speculative rights to any residual
proceeds, which are subject to an express conalagibbordination provision, should not alter
the conclusion that the proceeds should not comstgroperty of the Debtors’ estates.

B. Cause Exists to Modify the Automatic Stay, te Extent
That it Applies, to Allow Payment of Defense Codtgder the Policies.

27. Evenif the proceeds of the Policies are determindxk property of the
estate, “cause” exists under section 362(d)(1heBankruptcy Code to modify the automatic
stay to allow the payment of defense costs unaePtiicies. It is not uncommon for courts to

grant stay relief to allow payment of defense costsettlement costs to directors and officers,
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especially when there is no evidence that direceage of the debtor will be necessaBee
Allied Digital, 306 B.R. at 513.

28.  Allowing Continental, Lloyd’s and U.S. Specialtyadvance defense
costs and fees to the Individual Defendants wilfaict, benefit the Debtors’ estates. The Legal
Proceedings are highly complex. If the IndividDaffendants are not adequately represented, it
is foreseeable that a finding of wrongdoing oriligbagainst the Individual Defendants may be
used, or attempted to be used, to judicially priegidr prosecute claims against the Debtors.
Granting the requested relief will also allevidie tndividual Defendants’ concern that they will
personally be liable for their own defense costs.

29.  Additionally, the Debtors believe that they haveohfigation under their
by-laws to advance the defense costs and feeg@tthy the Individual Defendants. In
connection with the Legal Proceedings, the Indialddefendants have and will continue to
incur significant defense costs, which, if unsa&isf may potentially be asserted by some or all
of the Individual Defendants against the Debtostates. Moreover, to the extent the Individual
Defendants suffer adverse judgments that are ndtfan the proceeds of the Policies due to
the enforcement of the automatic stay, the Indiaiddefendants may seek to assert
indemnification claims against the estates for sardounts. Consequently, coverage of the
Individual Defendants under the Policies will redwr eliminate the claims that the Individual
Defendants could assert against the estates.

30. Modifying the automatic stay will not harm the Dets estates. As
explained above, the Debtors’ rights to the prosesd contractually subordinated to the rights
of the Individual Defendants pursuant to the ptyoof payments endorsement. In addition, at

this time, the need for coverage is speculativemgihat the Debtors are not participating in the
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Legal Proceedings, have incurred minimal cost®mmection with the documents subpoenaed in
the government investigations, and have not madarna@ments to the Individual Defendants
during the chapter 11 cases for their defense .costs

31.  Accordingly, the Debtors respectfully submit tHagre are no legal
impediments to the direct payment or advancemer@dinental, Lloyd’s and U.S. Specialty
under their respective Policies to the Individuaféhdants for their costs of defense.
Alternatively, if this Court finds that the Debtdriave some interest in the proceeds of the
Policies, the Debtors submit that any such intasesbminal and in any event cannot be
determined until the Individual Defendants’ loskase been quantified and paid. Advancing
the Individual Defendants’ defense costs pursuattie Policies is necessary to minimize those
losses. Accordingly, cause exists to modify thivauatic stay pursuant to section 362(d) of the
Bankruptcy Code, to the extent it applies, to alfdantinental to immediately commence
payment of outstanding and ongoing defense costsred by the Individual Defendants and to
allow Lloyd’s and U.S. Specialty to advance suckts@nce their insurance obligations are
triggered pursuant to the terms and conditionsief tPolicies.

32. In making this motion, the Debtors, the Individ@afendants,
Continental, Lloyd’s, and U.S. Specialty are notwvey any of their respective rights under the
Policies. In addition, the Debtors are not seekin@dvance determination of Continental’s,
Lloyd’s or U.S. Specialty’s obligation to pay angrpcular expense or claim of the Individual

Defendant$. Rather, the Debtors seek only the entry of aemombdifying the automatic stay,

® As stated above, the Policies cover claims madeglthe period from May 16, 2007 to May 16, 2008.
In addition, LBHI purchased another $250 milliom&y of D&O insurance for claims made during the
subsequent period of May 16, 2008 to May 16, 2808 (2008-2009 Insurance ProgramXL is also

the primary insurer in the 2008-2009 Insurance R1ogand Continental, Lloyd’s and U.S. Specialty
have excess policies in that program. The Debasarve their rights with respect to whether sofrtbe®
Legal Proceedings may be covered under the 2008-2@0drance Program.
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to the extent applicable, to allow Continental, yds and U.S. Specialty to fulfill their
obligations, whatever they may be, to pay defenstsand expenses of the Individual
Defendants under the terms of the respective Rsliancluding amounts incurred both pre and
post-petition, if and when they arise.

Waiver of Bankruptcy Rule 4001(a)(3)

33.  The Debtors request that the Court direct thabtder granting the relief
requested herein be effectively immediately. Tirst €xcess layer of D&O coverage has
effectively been exhausted because there are tlyrnesufficient limits under the first excess
Policy to pay defense bills that have already medimitted for payment to Chubb. To facilitate
a smooth transition and avoid any interruptionomerage, the Debtors request that the order
granting the Motion be effective immediately.

Notice

34. No trustee has been appointed in these casesDdliters have served
notice of this Motion in accordance with the prasess set forth in the second amended order
entered on June 17, 2010 governing case managame@idministrative procedures for these
cases [Docket No. 9635] on (i) the U.S. Trustapit{e attorneys for the Creditors’ Committee;
(i) the Securities and Exchange Commission; {8 Internal Revenue Service; (v) the United
States Attorney for the Southern District of Newrk;dvi) all parties who have requested notice
in these chapter 11 cases; (vii) attorneys for {Dental; (viii) attorneys for Lloyd’s; and (ix)
attorneys for U.S. Specialty. The Debtors subhat ho other or further notice need be

provided.
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WHEREFORE the Debtors respectfully request thatGourt grant the relief
requested herein and such other and further r&diéf deems just and proper.

Dated: July 27, 2010
New York, New York
/s/ Richard P. Krasnow
Richard P. Krasnow

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

Attorneys for Debtors
and Debtors in Possession
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________________________________________________ X
Inre Chapter 11 Case No.
LEHMAN BROTHERS HOLDINGS INC., etal., :- 08-13555 (JMP)
Debtors. -: (Jointly Administered)
___________________________________________________________________ X

ORDER GRANTING DEBTORS’ MOTION, PURSUANT TO SECTION 362 OF THE
BANKRUPTCY CODE, FOR AN ORDER MODIFYING THE AUTOMAT IC STAY
TO ALLOW ADVANCEMENT UNDER DIRECTORS AND OFFICERS | NSURANCE
POLICIES BY CONTINENTAL CASUALTY COMPANY, CERTAIN U NDERWRITERS
AT LLOYD'S LONDON AND U.S. SPECIALTY INSURANCE COMP_ANY

Upon the motion, dated July 27, 2010 (the "Motjpnf Lehman Brothers
Holdings Inc. (“LBHTF’) and its affiliated debtors in the above-referethchapter 11 cases, as
debtors and debtors-in-possession (collectively,'Debtors and, together with their non-
debtor affiliates, “Lehmai), pursuant to section 362(d) of title 11 to theitldd States Code (the

“Bankruptcy Cod® and Rule 4001(a)(3) of the Federal Rules of Bapkcy Procedure (the

“Bankruptcy Rule®, for an order modifying the automatic stay, e extent applicable, to

allow Continental Casualty Company (“Continefjtahe second excess insurer, those certain
Underwriters at Lloyd’s London and London Marketn@many subscribing to policy no.
QA0160907 (collectively, “Lloyd™, the third excess insurers, and U.S. Specialsyitance
Company (“U.S. Specialty, the fourth excess insurer, to pay covered defazosts, advance
covered defense costs, or both incurred by thevitiaial Defendantsthat have been named as
defendants in the Legal Proceedings, all as mdledascribed in the Motion; and the Court

having jurisdiction to consider the Motion and te&ef requested therein in accordance with 28

! Capitalized terms not defined herein shall haventkaning ascribed to them in the Motion.
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U.S.C. 88 157 and 1334 and the Standing Order & &rring to Bankruptcy Judges for the
Southern District of New York Any and All ProceegsUnder Title 11, dated July 10, 1984
(Ward, Acting C.J.); and consideration of the Mateind the relief requested therein being a
core proceeding pursuant to 28 U.S.C. § 157(b),vandie being proper before this Court
pursuant to 28 U.S.C. 88 1408 and 1409; and dug@mper notice of the Motion having been
provided in accordance with the procedures seh farthe second amended order entered June
17, 2010 governing case management and admingatocedures [Docket No. 9635] to (i) the
United States Trustee for the Southern Distridiletv York; (ii) the attorneys for the Official
Committee of Unsecured Creditors; (iii) the Secasiatnd Exchange Commission; (iv) the
Internal Revenue Service; (v) the United StatesrAtty for the Southern District of New York;
(vi) all parties who have requested notice in thesspter 11 cases; (vii) Continental; (viii)
Lloyd’s; and (ix) U.S. Specialty, and it appearthgt no other or further notice need be
provided; and a hearing having been held to considerelief requested in the Motion; and the
Court having found and determined that the relefght in the Motion is in the best interests of
the Debtors, their estates and creditors, andaaligs in interest and that the legal and factual
bases set forth in the Motion establish just cdosthe relief granted herein; and after due
deliberation and sufficient cause appearing theyéfes

ORDERED that the Motion is granted; and it is ferth

ORDERED that pursuant to sections 105(a) and 36#(the Bankruptcy Code,
the automatic stay, to the extent applicable, retwemodified to, and without further order of
this Court, allow payment of covered defense c@gtgancement of covered defense costs, or
both from Continental, Lloyd’s and U.S. Specialijtiie Individual Defendants pursuant to the

terms of their respective Policies; and it is ferth
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ORDERED the Debtors are authorized to executeoallichentation necessary to
allow Continental, Lloyd’s and U.S. Specialty toymavered defense costs, advance covered
defense costs, or both incurred by the Individuafiebdants in the Legal Proceedings; and it is
further

ORDERED that nothing in this Order shall modifytealor accelerate the rights
and obligations of Continental, Lloyd’s, U.S. Sy, the Debtors or the Individual Defendants
provided for under the terms and conditions ofRlbécies; and it is further

ORDERED that all parties to the Policies reserVegits and defenses that they
would otherwise have with respect thereto; and further

ORDERED that nothing in this Order shall constitatéetermination that the
proceeds of the Policies are property of the Debtstates, and the rights of all parties in
interest to assert that the proceeds of the Pslarie, or are not, property of the Debtors’ estates
are hereby reserved; and it is further

ORDERED that the fourteen-day stay provided by Baptcy Rule 4001(a)(3) is
waived; and it is further

ORDERED that this Court retains jurisdiction witkspect to all matters arising
from or related to the implementation of this Order

Dated: August __, 2010
New York, New York

UNITED STATES BANKRUPTCY JUDGE
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