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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED
"""""""""""""" sorenmeeese e X DOC #:
SARIT TAMAR, Individually and On Behalf of  : ’M
All Others Similarly Situated, : &ATE FILED: |
Plaintiff,

09 Civ. 7132 (RMB)
-against-

ORDER

MIND C.T.I, LTD., MONICA EISINGER,

OREN BRYAN, and ZAMIR BAR-ZION,

Defendants.

I Introduction

On November 23, 2009, Sarit Tamar (“Plaintiff”) filed a First Amended Class Action
Complaint (“Amended Complaint™) against Mind C.T.I., Ltd. (“Mind”), Mind’s President and
Chief Executive Officer Monica Eisinger (“Eis{nger”), Mind’s Chief Financial Officer Oren
Bryan (“Bryan”), and Zamir Bar-Zion (“Bar-Zion"), a Mind director and member of Mind’s
audit committee (collectively, “Defendants”). (See Am. Compl. 1] 1, 12-16.) Plaintiff asserted
claims against Defendants pursuant to Section 10(b) of the Securities Exchange Act of 1934
(“Exchange Act”), as amended, 15 U.S.C. § 78j(b) (“Section 10(b)”"), Rule 10b-5 promulgated
thereunder, 17 C.F.R. § 240.10b-5 (“Rule 10b-5"), and as to Eisinger, Bryan, and Bar-Zion
(“Individual Defendants™), Plaintiff asserted claims pursuant to Section 20(a) of the Exchange
Act, 15 U.S.C. § 78t(a) (“Section 20(a)”). (See Am. Compl. 4 215-23.) Plaintiff alleges,
among other things, that from June 8, 2006 to February 27, 2008 (*“Class Period™), “Defendants
knowingly or recklessly concealed . . . [that] most of Mind’s reported cash position was
comprised of illiquid Auction Rate Securities (‘ARSs’)” and that “internal controls over the
monitoring, accounting and reporting of the Company’s investments in cash equivalents and/or

short-term investments were materially deficient.” (Am. Compl. 4 3.)



On January 21, 2010, Defendants moved to dismiss the Amended Complaint pursuant to
Rule 12(b)(6) of the Federal Rules of Civil Procedure (“Fed. R. Civ. P.”) arguing, among other
things, that: (1) Plaintiff “fails to allege particularized facts giving rise to a ‘strong inference’ of
scienter” because “the [Amended] Complaint does not supply even a scintilla of actual evidence
to support the assertion that Defendants made false statements knowingly or recklessly”; and
(2) Plaintiff’s Section 20(a) claim fails because “Plaintiff has failed to allege an underlying
violation of the federal securities laws by Defendants.” (Defs.” Mem. of Law in Supp. of Mot. to
Dismiss the Am. Compl., dated Jan. 21, 2010 (“Mot.”), at 12—24.)l

On March 1, 2010, Plaintiff submitted an opposition arguing, among other things, that:
(1) “Defendants clearly had reasonable access to information that would have alerted them to the
identity and nature of Mind’s investment” in the ARSs that comprised most of Mind’s reported
cash position, i.€., the Mantoloking CDO, Class A-2 ARSs (“Mantoloking ARSs”); and
(2) Plaintiff has alleged pnmary violations of Section 10(b) and Rule 10b-5 against each of the
Individual Defendants. (Pl.’s Mem. of Law in Opp’n to Defs.” Mot. to Dismiss, dated Mar. 1,
2010 (“Opp’n™), at 14-25.) In addition, Plaintiff argues that “[s]hould the Court grant
Defendants’ Motion, Plaintiff should be given leave to amend.” (Opp’n at 25.)

On March 26, 2010, Defendants submitted a reply. (Reply, dated Mar. 26, 2010

(“Reply”).) Oral argument was held on June 28, 2010. (See Tr. of Proceedings, dated June 28,

2010 (“Hr’g Tr.”).)

: Defendants further argue that Plaintiff’s claim under Section 10(b) and Rule 10b-5 does

not sufficiently state a claim because Plaintiff “fails to properly plead the elements of loss
causation.” (Mot. at 20; see also Opp’n at 21--24.) “As discussed in detail below, because the
[Clourt finds that [P]laintiff]] ha[s] failed to plead scienter adequately, the [C]ourt need not
consider the issues of loss causation . . . .” Merndian Horizon Fund, LP v. Tremont Group
Holdings, Inc., No. 09 Civ. 3708, 2010 WL 1257567, at *5 (S.D.N.Y. Mar. 31, 2010); see pp. 9—
17 & note 5, infra.




For the reasons set forth below, Defendants® motion to dismiss is granted.
1. Background
For the purposes of this motion, the allegations of the Amended Complaint are taken as

true. See Almonte v. City of Long Beach, 478 F.3d 100, 104 (2d Cir. 2007).

Defendant “Mind is an Israeli Corporation [that] purports to develop, and [to]
manufacture and market real-time and off-line and customer care software for vanous types of
communication providers.” (Am. Compl. § 2.) Plaintiff Sarit Tamar “purchased Mind common
stock through the NASDAQ stock exchange” in transactions between June 9, 2006 and January
23, 2008. (Am. Compl. § 12; sec Decl. of William B. Federman [# 9], dated Oct. 13, 2009
(“Federman Decl.”), Ex. | (Plaintiff’s Certification of Investment in Mind).) Plaintiff held
22,000 shares as of June 12, 2006; she sold 18,100 before November 6, 2007 and she purchased
19,900 shares after November 6, 2007.7 (See Federman Decl. Ex. 1); see p. 5, infra. Plaintiff
purports to bring a putative class action on behalf of persons who purchased or otherwise
acquired Mind common stock through the NASDAQ stock exchange during the Class Period
{June 8, 2006 to February 27, 2008). (See Am. Compl. § 1.)

“Sometime in the fourth quarter of 2006, Mind purchased $22.8 million of the
Mantoloking [ARSs],” {Am. Compl. § 67), which have a maturity date of 2046. (See Am.
Compl. 146.) It was possible for Mind to redeem its holdings in the Mantoloking ARSs before

the date of maturity because, at the time of Mind’s purchase of these securities, the issuer,

: (See Hr'g Tr. at 4:9-19 (“MS. CASSIRER: The [P]laintiff . . . bought 22,000 shares and

sold [ 18,100] before there was any corrective announcement made {on November 6, 2007).
Thus, she basically got her money’s worth. She bought her stock when the allegedly deceptive
statements were made and she sold it during that same period. After there was a corrective
filing . . . she then went out and bought another 19,[9]00 shares . . . .”)



Merrill Lynch, held a bidding process every 28 days by which holders of the Mantoloking ARSs
could attempt to sell their investment. (See Am. Compl. 19 30-49, 134.)

“Prior to 2005, some companies classified ARSs as ‘Cash and Cash Equivalents’ while
others classified them as ‘Investments in Marketable Securities’ (either short term or long term).”
(Am. Compl. 4 28.) Plaintiff alleges that, as the April 25, 2005 1ssue of “CFO.com” recognized,
in 2005 there was a “change in accounting [of ARSs] from ‘Cash and Cash Equivalents’ to either
short-term or long-term investments.” (Am. Compl. § 35.) According to “CFO.com,” since
December 2004 when Emnst & Young first began advising clients to make the change from
classifying ARSs as cash or cash equivalents to classifying them as short or long term
investments, “scores of CFOs have altered the[ir] accounting treatment for ARS[s].” (Am.
Compl. §34)

At the core of the Amended Complaint is Plaintiff’s allegation that “Defendants failed to
disclose that Mind’s accounting practices, which were in violation of [Generally Accepted
Accounting Principles (‘GAAP’)], resulted in classifying short-term investments in securities
such as ARSs as ‘cash’ or ‘cash equivalents.”” (Am. Compl. § 56.) In particular, Plaintiff

alleges:

s In apress release issued on February 21, 2007, Mind stated that “‘Financial Highlights of
Q4 2006 [include a] [s]trong cash position of approximately $38 million as of December
31, 2006.” (Am. Compl. § 70.)

* Also on February 21, 2007, during an “earnings conference call with analysts, Bryan
reported that Mind’s ‘cash position remains strong with approximately $37.6 million as
of December 31, 2006.”” (Am. Compl. 4 72.)

¢ In a“press release filed on Form 6-K [on May 10, 2007] Eisinger reiterated: ‘Regarding
our cash position . . . it is strong with over $34 million.”” (Am. Compl. { 79.)

e “On August 8, 2007, Defendants held a conference call with analysts” during which
Bryan stated that “[Mind’s] cash position remains strong with approximately $35.5
million as of June 30, 2007.” (Am. Compl. ¥ 104, 106); see pp. 14-17, infra.



It is Plaintiff’s contention that these statements were false and misleading because Mind was
mvested “in highly illiquid ARSs” that “involve[d] a high degree of risk” and that the
Mantoloking ARSs did not qualify as cash equivalents. (Am. Compl. 11 49, 52, 69.)

Plaintiff also alleges that Defendants knew or should have known of the high risk and
illiquid nature of the Mantoloking ARSs based upon two documents that were publicly available,
i.e., an “Offering Circular for the Mantoloking ARS[s]” that advised investors that these
securities “involve a high degree of risk” and have “limited liquidity,” (Am. Compl. 4 49), and
an advisory issued by PriceWaterhouseCoopers (“PwC”) entitled “Advisory 3005-04, Investors’
Classification of Auction Rate Securities” (“PwC Advisory”) that contained the ““[o]bservation”
that “[t]he proper classification of auction rate securities should be based on the contractual
maturity of the security, and not the next reset date.” (Am. Compl. § 163); see pp. 13-17, infra.

Plaintiff further alleges that, on November 6, 2007, Defendants filed on Form 6-K its
carnmings release which “finally shed some light,” (Am. Compl. § 124), on Mind’s investment in
Mantoloking ARSs by making the following disclosure:

Accounting Treatment of Auction Rate Securities

On November 5, 2007, the Board of Directors, after discussion with the
Company’s independent registered public accounting firm, concluded that the
balance sheets and statements of cash flows included in the Company’s form 20-F
for the fiscal year ended December 31, 2006 should be amended in order to
correct the classification of auction rate securities on the balance sheet and in the
statements of cash flows of the Company. . . . [G]iven that . . . auction rate
securities have long-term stated maturities and that the issuers of such auction rate
securities are under no obligation to redeem them prior to their stated maturities,
the Company has determined that its investments in such securities consisting of
$22.8 million as of December 31, 2006, should have been classified as short-term
investments, rather than as cash equivalents.

(Am. Compl. § 124.) “On December 6, 2007, Defendants filed a 2006 20-F\A, which restated

Mind’s financial statements for the year ending December 31, 2006 by classifying ‘$22.8 million



of previously reported ‘cash and cash equivalents’ as ‘short-term investments.”” {Am. Compl.

1 129.) In this disclosure, “Defendants also admitted that ‘[iJn connection with [the] restatement,
management determined that a material weakness in internal control over financial reporting
existed as of December 31, 2006 because at that time we did not have effective controls designed
and in place to ensure that our investments were classified in accordance with . . . GAAP.””
(Am. Compl. ] 4.)

On February 20, 2008, Mind filed a Statement of Claim with the Financial Industry
Regulatory Authority against Credit Suisse, its investment bank, and certain Credit Suisse
employees (“FINRA Arbitration”) alleging, among other things, “that the bank was supposed to
invest [Mind’s] funds in highly liquid, highly safe, 28-day auction rate securities, but — without
[Mind’s] authorization — invested the funds . . . in a security called ‘Mantoloking [ARSs].””
(Am. Compl. § 134 (quoting Press Release, Mind, Mind CTI Announces Q4 2007 Preliminary
Unaudited Operating Results (Feb. 27, 2008)).) Mind sought recovery in the FINRA Arbitration

of $22.8 million, 1.e., presumably the amount it had invested in the Mantoloking ARSs. (See

Am. Compl. 1§ 67, 124.} In the third quarter of 2009, Mind obtained $18.5 million cash from
Credit Suisse in settlement of its Statement of Claim. (See Form 6-K, dated Sept. 9, 2009; see
also Opp’n at 5.) Based upon this settlement, Mind’s Board of Directors “authorized . . . the
distribution of a cash dividend in the amount of $0.80 per share, or approximately $15 million in
the aggregate.” (Form 6-K, dated Sept. 9, 2009.)

Mind was also identified as “a victim of two Credit Suisse bankers who purported to

manage [Mind’s] cash holdings.” (Opp’n at 6 (citing United States v. Butler, No. 08 Cr. 370

(E.DN.Y. filed June 3, 2008) (“U.S. v. Butler”).) The two bankers, Julian Tzolov (*“Tzolov”)

and Eric Butler (*‘Butler™), were indicted for, among other things, securities and wire fraud under



1 5U.S.C. §§ 78j(b) & 78ffand 18 U.S.C. §§ 2, 371, 1343, 1349 & 3551 et seq. It was alleged
that:

Julian Tzolov and Eric Butler explained to [certain] [c]Jompanies that [student-
loan-ARSs [(**SL-ARSs™")] were low risk products, guaranteed by the United
States government [and that] the market for SL-ARSs was very liquid because of
the federal government guarantee . . . . [W]ithout the knowledge of or consent of
the [¢Jompanies, instead of using the proceeds of auction from the sale of . . . SL-
ARSs to purchase new SL-ARSs, the defendants Julian Tzolov and Eric Butler
used the proceeds of auctions from the sale of . . . SL-ARSs to purchase other
types of ARSs, including higher-yield, mortgage backed CDO-ARSs. As part of
their fraudulent scheme, and to conceal the true nature of their conduct, the
defendants Julian Tzolov and Eric Butler sent to the [c]lompanies electronic mail
communications in which Tzolov and Butler, or others working at their direction,
falsified the names of the products held by the {c]ompanies to make it appear that
those products were the . . . SL-ARSs when they were, in fact, other types of
ARSs, including the . . . CDO-ARSs. Tzolov and Butler did so either by
removing the term “CDO” from the name of the product, by adding the term
“student loan” or “SL,” or by doing both.

U.S. v. Butler Superseding Indictment [# 1], dated Aug 26, 2008, {{ 11, 14, 15. On July 21,
2009, Tzolov pleaded guilty to conspiracy, wire fraud, and secunties fraud in violation of 18
U.S.C. §§ 2 & 1343 and is awaiting sentencing. See U.S. v. Butler Affidavit/Affirmation by
United States as to Tzolov [# 197], dated July 21, 2009. On August 17, 2009, Butler was
convicted of conspiracy to commit securities fraud, securities fraud, and conspiracy to commit
wire fraud in violation of 18 U.S.C. §§ 371 & 1349 and 15 U.S.C. §§ 78j(b) & 78{f and was
sentenced to five years in prison. See U.S. v. Butler Jury Verdict [# 248], dated Aug 17, 2009, at

2; see also U.S. v. Butler Judgment [# 363], dated Feb. 9, 2010.

III.  Legal Standard

“[T]o survive a motion to dismiss, a complaint must contain sufficient factual matter,

accepted as true, to ‘state a claim to relief that is plausible on its face.”” S. Cherry Street, LLC v.

Hennessee Group LLC, 573 F.3d 98, 110 (2d Cir. 2009) (quoting Ashcroft v. Igbal, 556 U.S. --,

129 S.Ct. 1937, 1949 (2009)). The plaintiff must “plead[] factual content that allows the court to







































